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the Investment Company Act of 1940 
a All ri tf plaintiff i! ( ‘ St: ty ) \ 
York and all of the defendants are cit ns of the State of 
Colorado. The amount in controversy, exclusive of interest 
an eosts exceeds the Sum of! s10,000 
ily action ar! inter r, under Section 10 
Act of 1934. 15 US. 7s 


the Securities Exchang 't of 
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9 Jurisdiction is conferred on this Court by Sect 
97 of the Seeurities Exchange Act of 1954 15 U.S. 7Sa 
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e provisions of 28 U.S. 1331 and 28 U.S.¢ iE 
Facts ALLEGED Witru Respect To 
ALL Causes OF ACTION 

10. On or about January 15, 1969 Frigitemp mace 
initial fering to the public of 5,000 units, col <istine 
in ageregate of 80,000 shares of its common stock, $250,01 
x subordinated debentures convertibi into 50,000 share 
ol OMMOn slot il d ! < » wUl ist 50, (i) il 
COMMON stot k 

11 ‘rom March 1969 through 1971 the defendat 


thaler and James Guassafackas, W.o were 


ployees of detendant Financial Programs 
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ernard Deutsch to commit the following 


10] as part of a scheme and plan to detra 


and the shareholders of Frigitemp. 


ial Dynamics Fund, Ine. 70,000 


cial Industrial Fund, Inc 20,000 


Financial Venture Fund, In 52,100 


d all bat a small part of the shares ot 


plaintiff Frigitemp then available to the 


Shai 


vith each other and with John > Hurley, Jame 


Between March 1969 and March 1970 The Fun 


ed in the open market common stock of rig 


hare 


share 
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14. The purpose of the defendants’ conspiracy in caus 
ine The Funds to purchase all but a small part of the 
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shares of common stock of Frigitemp available to the pub 
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lie was to artificially increase the market price of such 


15. As a result of the purchases by The Funds of all 
but a small part of the shares of common stock of Frigi 
temp available to the public, the market price ot its conl- 


mon stot k rose from $15.25 to $37 per share. 


16. In addition, and on or about August 29, 1969, Finan- 
eial Venture Fund purchased from Frigitemp $1,000,000 
principal amount 0% convertible subordinated debenturt 
due 1984 and warrants to purchase 90,000 shares of Frigi 
temp’s common stock until September 12, 1972 at prices 
between $17 and $19 per share for $1,000,000. This trans 


action Is hereafter referred to as the ‘“*Private Place 


ment.’’ 
17. At and prior to the time of the aforesaid open 


market purchases of the common stock and in connection 
with the Private Placement of Frigitemp, the defendant 
and John R. Hurley, James Krankenthaler, James Gassa 
fackas and Bernard Deutsch acquired from Frigitemp ma 
terial, confidential and ‘‘inside’’ information concerning 
the business and afiairs of Frigitemp. 

18. The material, confidential and ‘inside’? informa 
tion obtained by the defendants consisted of, among othet 


things, the following: 


(a) That Frigitemp was about to engage and in 
fact was engaged in a program of corporate acqul 


sitions and internal expansion; 


food service equipment ; 


ACGULTS and that I*rivgit my had aequir 


16, 1970 Labequipeo, Inc., a distributor of 


and hospital refrigeration, casework a 


mat Frigit my) had acquirs 


r 20, 1969 Special Projects, Inc., an 


of fiberglass seating, paneling, planter 


ructions for special interior effe 


f) That as of August 29, 1969, a 


) That an agreement was being neg 


( mpltarnt 

hb) That agreement was being negotiated to 
a ire and that Frigitemp had acquired on Jul 
2d, 169 the Rath ( ompany, the holders o patent 
O manufacture temperature and humidity co 
trolled systems for contaimerized and other shi} 
piney 

(C) That an av nent Vas being negotiate to 


ed on Jun 
laboratory 


nd furnish 


ind equipment units than that set forth in Frig 
tenup’s prospectus of January 14, 1969 

v) That officers, director ind employe ol 
I) cmp were to contribute and did contribu 
LOO.Q00 heat ot it common stock o I it ther 
to the capital of I'rigitemp thereby immediately 1 


ng by that number its outstanding 
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ire for the shares remaining outstanding, in 
w tiie available to th | iblie 
H } h the col it iland Wu cl } Troy 
irchased the aloresaid 142,100 share Ol Ce 
f !rigitemp 
rhe tl) Tit ot the Pri ale Plac ment and ils al 
CTS lefendants Financial Venture iy | 
l rams, Ine., Robert I. Anton and Joh 
Cg l plaint tl Gerald Lee, Gerald Ross 
an and Leon Guttman officer , director nad 
ff Frigiten to contribute n agers ile ol 
es to the capital of Frigitemp, thereby redu 
i! r the heat of Frigite ie then outstand 
mnection with the Private Placement and th 
( LOO OO shares o the eon on stor oO} | rig 
capital required as a condition thereof, defend 
to close to plaintiffs Gerald Lee, Geral 
itman and Leon Guttman the mater 

) that ck fendant were causing and had ea i 
Funds to aequire all but a small part of thi 
al ‘rigiten pa ailable to the public; 

) that the mdition that Gerald Lee, Geral 
Iler Gutman and Leon Guttman contribut 
Cay il of I) cy temy 100,000 of it mutstan 

ol MHIMnO tock then held I wd plea till 
ntended to 7 we the number } share rit 
! that her and cause an immedtiat 
ase in earnings per share and book value pr 
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tion to the capital ol I’rigitemp of 100,000 shares of its 
common stock by plaintiffs Gerald Lee, Gerald Ross, 
Gutman and Leon Guttman, the market price tor such 
. , 
hares was $21 per shar 
23. Had plaintiffs Gerald Lee, Gerald Ross, Henri 
Gutman, and Leon Guttman known of the facts alleged 


paragraph 21 herein they would not have contributed thei 


100,000 shares of Frigitemp to its capital. 


old a total of 11,000 shares at an average price OF approx} 
mately $28 per share, resulting in a ubstantial profit, th 
, t int | nile nnkpo hot + | | 
exacl alloulil eing presen iV unKrOW! It ho if s lal 
£50,000 

or ‘ ( ’ . . , 

25. In March 1 Dynamics Fund, Inc. sold 
7.000 shares 0 yal price rang 


ing between $3. ng ina substan 


tial profit, the exaet amount bemg pr sently unknown, but 


1 $70,000. 


97. In 1971 The Funds sold 123,000 hares of Frigi 
temp and depress “1 the price of the tock to $8 per share, 


iv ant nvagved in acts prac LICeCS and a course O DUSINeSS 
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: 
I"} wlegations of parag? s 1 through 2) a 
par ati 
her repeated and realleged herein 

: , 

3 acts of defendants as aforesaid weie know 

oly rf y lucith an intent ft ] na ) to, 
INSLY performed With all 1Ntel LO Geeely ana MISLILUTLE 
a fraud and deceit against plaintiff Frigitemp and its share 
| 1] } 4 twin } 
hold and constituted an unlewtul manipulation of the 


of the shares of Frigiter.p and a misuse of inside 


price 
and confidential information thereby damaging the con 
tinued public acct plance and un arketability of the shares 
of Frigitemp and caused rious and substantial damag 
to Frigitemp and its shareholders. 

By reason of the foregoing, plaintiff rigitemp reé 
quests that the defendants pay to it the following 


(a) All profits realized in connection with the 
purchase and sale of Frigitemp shares, In an amount 


not less than $130,000, and 


(b) All investment advisory fees realized by 
Financial Programs, Inc. by the increase in 
asset value of the funds attributable to the value of 


the Frigitemp hares; 


ie 


(@) All commissions or other feos reeeived by 
the defendants in connection with trading in the 


shares of I rigitemp ; 


(d) All damages, settlements, and expenses 11 
curred in connection with Frigitemp’s defense of 


: , : , ‘i 
Kaye v Lee, ef al allegedly brought on behalr o! 
ts sharcholde: vho claim to have 
trading in the shares of Frigitemp; 


$1,000,000 


(e) Punitive damages of 
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complaint are hereby repeated and realleged heren 


34 s of defendants as aforesaid con 
stitute: ection 10(b) of the Sx Irities Ex 
hang S.( T8i(b) and Rule 10b-5, 17 
eR a. mmuleated thereunder nd of S¢ 
tion 17 es \ct oO 1933 15 I Ne 77q( i) 

5 By reason of the foregoing, plaintiff Frigitemp ré 
| ~ that the defendants pay to the following 

1) All profits realized onnection with the 
purchase and sale of Frigitemp shares, in an amount 
not less than $130,009, and 


(b) All management fees realized by Financial 
Programs, Ine. by the increase in the net asset value 
‘4 funds attributable to the value of the Frigi 


Ol the buiidaa al 
temp shares, and 
(c) All commissions or other fees receives 


defendants in connection with trading in the s 


of 


Frigitemp, and 


shareholders who claim to have lost money in trad 


WO 000, 
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For a Tuirp ¢ oF ACTI N BEHALF OF 
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Hern G 1 axnp LEON GuTTMA 
of The all itior of parag! ip} 1 through of this 
compiaint are hereby repeated and realleged hereu 
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ehange Act of 1934, 15 US. TSi(b) and Rule 10b-5 17 
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8 By reason of the foregoing, plaintiits Gerald Lee 
Gerald Ross, He Gutman and Leon Guttma request 
that th endants pay to them $21 per share for then 


100,000 shares or a total of $2,100,000, together with punt 


tive damages of $1,000,000 


39. The allegations of paragraphs 1 through 38 of this 


complaint are hereby repeated and reall ged herein 


10. The acts of defendants as aforesaid were kno 
ingly performed with an intent to deceive and constituted 
a fraud and deceit against plaintiffs Gerald Lee, Gerald 


Ross, Henry Guttman and Leon Guttman 


41. By reason of the foregoing, plaintiffs Gerald Lee, 
Gerald Ross, Henry Guttman and Leon Guttman request 
that the defendants pay to them $21 per share for their 
100,000 shares or a total of $2,100,000, tog ther with puni 


tive damages of $1,000,000 


WHEREFORE, judgment is demé 
ly and severally, ¢ 


is follows 
I. In favor of plaintiff Frigitemp in an amot 


to be fixed by the Court 


the de 
shares of Frigitemp, and 


ll damages, ttle ‘ and expenses 


behalf of it hareholders wl 


money in trading in the shi 


(e) Punitive damages of $1,000,000 


II. In favor of pl: iffs Gerald Lee, Gerald Ross, 


Henry Gutman ane econ Guttman in the sum of 


$2,109,000 together of $1,000, 
f 


000, together with sements of 


this action. 


Dated: New York, New Yor 
March 22, 1974 
KMAN LeFRAK Myerson & FELD 
Attorneys for Plaintiffs 


By s/Luoyp D. Fetp 
A Member of the Firm 
424 Madison Avenue 
New York, New York 10017 
(212) 421-7633 
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Notice of Motion to Dismiss or to Transfer on Behalf 
of Fund Defendants 


UNITED STATES DISTRICT COURT 
Sournern Districr or New York 


74 Civ. 1335 CHT 


PLEASE TAKE Notice that upon the annexed affidavits 
John M. Butler, Esq., Charles L. Powe ll and Alan Stein 
berg, Esq., sworn to April 29, 1974, and all other papers 
and proceedings herein, the undersigned will move this 
Court before Honorable Charles H. Tenney, at Room 1904, 
United States Courthouse, 40 Foley Square, New York, 


New York, on May 10, 1974, at 10:00 A.M., or as soon 


reatter as counsel can be heard, tor an oraer 
1) pursuant to Rule 11 of the Federal Rules of 


Civil Procedure striking the complaint because it 
was signed with wilful intent to defeat the purpose 
of Rule 11, in that the complaint is sham, not sup- 
ported by good ground and was interposed for 
delay; and 


(b) pursuant to Rule 12(b)(6) of the Federal 
Rules of Civil Procedure dismissing the complaint 
or failure to state a claim upon which relief can 


be granted; and 


(ec) pursuant to Rule 9(b) of the Federal Rules 
of Civil Procedure dismissing the complaint because 
the circumstances constituting the alleged fraud are 


not stated with particularity; or 


18a 


Affidavit of Alan Steinberg in Support of 
Fund Defendants Motion to Dismiss 
UNITED STATES DISTRICT COURT 


SourHern District or NEw YORK 


ALAN STEINBERG, being duly sworn, deposes and says: 


1. Iam an attorney admitted to practice in the Dis 
triet of Columbia. On or about December 7 1973, I was 
retained by the firm of Butowsky, Schwenke & Devine, to 
conduct a study, in conjunction with that firm, as special 
counsel for and on behalf of Financial Industrial Fund, 
Ine., Financial Venture Fund, Ine., Financial Dynamics 
Fund. Ine. and Financial Industrial Income Fund, Ine 
(hereinafter referred to collectively as the ‘*Punds’’). The 
purpose of this study was to: (a) advise the Boards of 
Directors of the Funds of the facts and cireumstances sur 
rounding the purchase ar! sale of the securities of Frigi 
temp Corp. (‘‘Frigitemp’’) and e rtain other issuers in 

hich the Funds suffered substantial losses; and (b) to 
make recommendations to the respective Boards of the 
Funds regarding the remedies the Funds might have in 
connection with the purchase and sale of the securities of 


Frigitemp and certain other issuers. 


9 In late December, 1973, and early January, 1974, I 


attempted to contact Mr. Gerald Lee, President of Frigi 


} 


hase 


Fund, Inc. A mee 
<duled for January &, 1 
and o1 counsel for 1°! 
.d and alternatively a meeting was arranged lor 
with one Ll Ke of the law firm ot 
Myerson & Feld. This firm holds it 


in fact to represent Frigitemp, Le 


On January 16, 
at 2 Madison 
explained that my purpos in requesting 


to discuss the repurchase by Frigitemp in Ap! I, 


a Frigitemp debenture then.owned by Finan iat 


Fund, Ine. 


4. During the course of our discussions regarding 

matter, and quite out of context of ny orig nal 
Mr. Feld stated that the Funds were plaintiffs in an action 
against Frigitemp. When I stated that ] was unaware ol 
any such suit, Mr. Feld advised of an action entitled Kay 

. Lee, 73 Civ. 2052 (SDNY 1973), and stated that as a pro 
posed class action, the Funds were in effect plaintiffs 
therein. Mr. Feld went on to explain his concern about th 
Kaye v. Lee action and inquired whether the Funds, as po 
tential members of a proposed class action, would formally 
decline to have their interests represented in that suit 
I advised that I was not in a position to make any decision 


regarding that issue. Mr. Feld also discussed the reasons 


NM-« 


ona 


Stemberg m Su} port 


Mi tion to f) SINUSS 


company than the one which exis 


the Funds made their purchases of 


i 


one, with possibilities, 


that I would have substantial reservations in recomme! ding 
that type of settlement in hight ‘the facts that: (a) the 


Funds had previously suffered substantial losses on 


was some ec 


investments im Frigitemp; and (b) there 


dence that the Funds’ losses resulted from their being 


tims of a fraud. Mr. Feld put d the poss 
ype of settlement with : vised that 


-+ 


Wnts 


Oppor 


proach offered th 
made whole, [ would be duty-bound to pursue i, notwith 
standing the ‘cosmetic’? problem T had with the Funds 
going back into a security in which they apparently had 


defrauded. 


Feld at his 
again advised 


Funds 


addition, at that based 


and circumstances surround 


upon my r 
ing the Fund: \ its in these securities, it was my 
view that the Iu action for fraud 
and breach of contract 

its officer Mi 


certain defenses to an ac 1 by the Fi 


s10n regarding tho as possible a {i NsAes follo 


9792 
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Affidavit of Alan Steinberg in Support of 
ts Motion to Dismis 


time did Mr. Feld suggest r im ly that Frigitemp or its 


; 
affiliates had any claims against the F 


10. During this meeting I presented a proposed plan 
of settlement to Mr. Feld along the lines he had initially 
suggested, i.e., a settlement in which the Funds would re- 
ceive primarily debt and equity securities of Frigitemp in 
settlement of their claims. I advised Mr. Feld that 1 
would be prepared 10 recommend uch a proposal to the 
Boards of the Funds, provided that the Funds investment 
adviser was satisfied as to the investment merits of the 
Frigitemp securities, and I had the concurrence of the 


Funds regular counsel. 


11. In diseussing the Funds’ claims in further detail, 
Mr. Feld requested additional information regarding the 
Funds’ transactions in Frigitemp’s common stock. I ad- 
vised Mr. Feld of the approximate periods of time when 
‘ne Funds purchased and sold Frigitemp shares as well 
as the approximate prices at which such shares were pur- 
chased and sold. I also explained that there were a few 
isolated transactions in which the Funds had generated 
a profit but that the Funds had sustained overall losses 
aggregating approximately $2 milhen on its investments 


in Frigitemp. 


12. During the course of this meeting Mr. Feld again 
expressed his concern about the Kaye v. Lee action and 
urged that the Funds not become part of the proposed 
class in that suit. I advised that I would not recommend 
that the Funds formally move to be excluded from the 
proposed class at that time. Mr. Feld also indicated that 


he planned to advise plaintiff’s counsel in Kaye v. Lee 


Fi 


26a 


Affidavit of 4 lan Steinberg mn Support of 
Fund Defendants Motion to Dismiss 


to commence legal action against Frigitemp and certain of 


its officers. 


18. On March 28, 1974, I received a copy of plaintiff’s 
complaint together with a covering letter from Mr. Feld 
advising that the instant action had been filed on March 29, 
1974. After reading the complaint, I called Mr. Feld and 
stated that in my view his initiation of the Frigitemp com- 
plaint constituted a moral and ethical outrage. Mr. Feld 
stated that he had had absolutely no thought or intention of 
initiating any action against the defendants herein until I 
had advised him on March 20, 1974, that I could not recom- 
mend acceptance of their firm’s settlement proposal of the 
unds’ claims and would recommend that the Boards of the 
Funds authorize the Funds regular counsel to commence 


legal action against Frigitemp and certain of its officers. 


19. At no time during the conversations and meetings I 
had with members of the firm of Blackman, Lefrak, Myer- 
son & Feld did any member of that firm suggest or imply 
that Frigitemp or any of its affiliates had any legal claims 
or basis for initiating any legal action against the defend- 
ants herein. 

s/ ALAN STEINBERG 
ALAN STEINBERG 


(Sworn to by Alan Steinberg on April 29, 1974.) 
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Affidavit of John M. Butler in Support of 
Fund Defendants Motion to Dismiss 


UNITED STATES DISTRICT COURT 
SourTHERN District oF NEW YorK 


74 Civ. 13335:CHT 


{Same Trtte] 


Srate or CoLorabo | 
‘ 8s. : 
County oF DENVER | 


Joux M. Buruer, being duly sworn, deposes and says 


1. I am an attorney admitted to practice in the State 
of Texas and am presently employed as the Seeretary of 
Financial Industrial Fund, Inc., Financial Dynamics Fund, 
Inc.. and Financial Venture Fund, Ine (hereinafter called 
the ‘PH unds’’), and also as Executive Vice Presid nt of 
Financial Programs, Inc. (hereinafter called ‘‘ Programs’’) 

9 In or about late January, 1974, Alan Steinberg, spe 
cial counsel to the Funds, advised me of a meeting that he 
recently had with Lloyd Feld, of Blackman, Lefrak, Myer 
son & Feld, counsel for Frigitemp Corporation (herein- 
after called ‘*Frigitemp’’), in which Mr. Feld informed him 
of Frigitemp’s desire to amicably settle claims that the 
Funds had arising from sizable losses incurred on their 
investments in Frigitemp securities during the period 1969 
through 1972. Mr. Steinberg indicated that Mr. Feld was 
particularly ‘nterested in settling the claims without liti 


gation because of a pending private financing by Frigitemp 


30a 


3la 


Affidavit of Charles L. Powell in Support of 
Fund Defendants Motion to Dismiss 


Ta al 


UNITED STATES DISTRICT COURT 


or New York 


1335 CHT 


(Same Tite} 


STATE OF COLORADO | 
ss.: 
County oF DENVER | 


Cares L. Power, being duly sworn, deposes and say 


President of Financial Industrial Fund, Inc 


7): Financial Industrial Income Fund, Inc. (FIIE 


Financial Venture Fund, Inc. (F VF); and Financial Dyn: 
mies Fund, Ine. (FDF) 


During the period between 1969 and 1972, th aforemen 
fut following net losses: Financial 


ioned Tun 4 


- Financial Venture Fund, 


Industrial Fund, Ine., $409,646.60 


Dynamic 


$815,520. 1° 


Cares L. PowELu 


Sworn yy Charles L. Powell on April 29, 1974.) 


b sed 


lid ways ows owe ae eS ee eee tS ae eee nat —— 


s 


° 


Exhibit A in Support of fund Defendants 
Motion to Dismiss: 


Complaint in Financial Venture Fund, Ine., 
et al. v. Frigitenp Corporation, et al., 
U.S.0.C., 2. Cote. 74 Civ. 377 


r 


b "eer: © IN THE UNITED STATES DISTRICT COURT 


Bm IcD STATI DsTeICE Cour, 
be fitigee ita FOR THE DISTRICT OF COLORADO 
AAR 107 aL = 
PAR 26 974 Civil Action No. 6 = 
JAMES R. MANSPEAK(R 
FINANCIAL VENTURE FUND, INC., 
a Cylorado corporacion, 
FiNANCIAI, DYNAMICS FUND, INC... 
a Colorado corporation, and 
FINANCIAL INDUSTRIAL FUND, INC., 
a Maryland corporation, 
Plaintiffs, COMPLAINT 
Ve. PLAINTIFF DEMANDS 
TRIAL BY JURY 
FRIGITEMP CORPORATION, a ™ 
York corporation. GERALD .’ 
MERVYN SILVER, GLZKALD ROSS 
and JOSEPH HEILBRUN, 


Defendants. 


*. 


Plaintiffs, by their attorneys, Gorsuch, Kirgis, 


Campbell, Walker and Grover, ailege upon intormation ana 
belief, except as to Paragraphs 2, ll, 12, and 17 hereof 
which are alleged upon kno»'=ige: 

J. fSDICTION 


l(a). The jurisdiction of the Court is based upon 
Section 22(a) of the Securities Act of 1933, as amended 
(Securities Act); Section 27 of the Securities Exchange 
Act of 1934, as amended (Exchane~ Act); and the principles 
of pendent jurisdiction. 

(b). The clair : i herein arise under the 

Securities -Aci:, the Exche .ue rules and regulations 
of the Securities and Exchange Commission (Commission), pro- 
mulgated thereunder, and common iaw principles. 

(ce). The acts and transactions 


violations alleged herein occurred in substanti: 


the District of Colorado. 


PARTIES 33a 

2. The plaintiffs, Financial Venture Fund, Inc. 
(TVF), Financial Dynamics Fund, Inc. (FDF), and Financial 
Industrial Fund, Inc. (FIF), are corporations with principal 
offices located at 900 Grant Street, Denver, Colorado. At 
all times herein mentioned, FVF, FDF, and TIF have been 
registered with the Commission as diversified management 
investment companies commonly known as mutual funds. 

3. The defendant, Frigitemp Corporation (Frigitemp), 
is a New York corporation with executive oftives located at 
121 East Eighteenth Street, New York, New York 10003, and 
its principal place of business at 329 Herzl Street, Brooklyn, 
New York 11212. Frigitemp is principally engaged in the design, 
suneis, and installation of commercial, institutional, and 
marine interiors. Frigitemp's common stock, warrants, and 
debentures are traded nationally in the over-the-counter market. 

4. The defendant Gerald Lee ‘Lee) resides at 
145 East 16th Street, New York, New York, and has been at all 
times relevant to this action chairman of the board of 
directors and president of Frigitemp. 

5. The defendant Mervyn Silver (Silver) resides at 
12 Bayliss Road, Rockville Center, Long Island, New York, and 
has been at all times relevant to this action a director, 
executive vice president, and secretary of Frigitemp. 

6. The defendant Gerald Ross (Ross) resides at 
7 Hawke Lane, Rockville Center, Long Island, New York, and 
has been at all times at coi sae this action a director and 


vice president of Frigitemp. 


7. The defendant Jos 
at 200 East 58th Street, New 
employee of Frigitemp 
and has been a directc 
or about November 1 : rior to his employme 
temp, he was an employee and officer o 


Corporation (Samson). 


Section 17 (a) 
Section 10 (b) 
Rule 10b-5 as promulgated thereur 
(Antifraud Pr ovisions) 


8. The allegations of Paragraphs 1 
= t 


realleyged and incorporated herein by reference. 
9. During the period from approxima 


1969, through April 30, 1972, defendants Frigitemp, Lee 


Ross, a feilbrun singly and in concert, directly and 


directly 4 connection with purchases and sé fF secu 


Silve 


ri- 


ties of defendant Frigitemp, by use of the m and instru- 


mentalities of interstate commerce and the mai , employe 


devices, schemes, and artifices to defraud, 

statements of material fact, and omitted to 

facts necessary to make the statements 

the circumstances under which they were mace not mislea 
and engaged in acts, practices, and a courss of husiness 
operated as a fraud and deceit upon the plaintiffs 
violations complained of coalesced in a continuous 
tained course of conduct which artificially 

price of Frigitemp securities. Said course 


but was not limited to the following 


d 


ding, 


which 


r 
a 


4 


(a) The underwriting of the initial public offering 

of Frigitemp securities was implemented by covert arrangements, 
including unconscionable payments by defendants to certain 
undisclosed participants therein, designed to promote the 
sale of the initial offering and manipulate the price of 
the securities in the after market, such arrangements includ-. 
ing but not limited to the following particulars: 

(1) Early in 1968, defendants Lee, Silver, and 
Ross made several unsuccessful attempts to arrange for a 
public offering of securities of defendant Fiigitemp. One 
Joseph Marando (Marando), who was employed by defendant 
Frigitemp as a salesman for its products and services, offered 
to aid defendant Frigitemp in arranging for public offering of 
its securities. 

(2) In the summer of 1968, through the efforts of 
Marando and a New York attorney contacted by Marando, defend- 


ant Frigitemp was introduced to Bernard Deutsch (Deutsch), 


a registered representative of Jaffee & Company, a New York 


broker-dealer, for the purpose of arranging a public offering 
of defendant Frigitemp's securities. 

(3) In January 1969, following several meetings 
between Deutsch and defendants Lee, Silver, and Ross, Deutsch 
arranged for defendant Frigitemp's initial public offering of 
its securities with Alessandrini and Co., Inc., a New York 
broker-dealer. 

(4) The public offering of defendant Frigitemp's 


securities, which was structured by Deutsch, consisted of 


5,000 units, each uni istinc ; es of common 

stock, a $50.00 5% conv ible s in debenture, anda , 

10 warrants, each warrant representing the ight to purchase 
one share of common stock at $10.00 per. share. Each unit 

of Frigitemp's securitie sola for a price of $150.00 with 

net proceeds to defendant Frigitemp of approximately $643,000 
and the possibility of an additional $500,000 upon the exercise 
of the warrants. 

(5) During the course of arranging the said public 
offering, Deutsch represented to defendant Lee that he 
(Deutsch) would have controi over the offering of defendant 
Frigitemp's securities and that it would be a "hot issue" and 


that the price would double. 


(6) As compensation for his efforts in arranging 


and structuring the public offering of defendant Frigitemp's 
securities, and as a method of assuring his support of a trad- 
ing market for said securities, Deutsch was given the right to 
Gesignate certein individuals to purchase 129,500 unregistered 
shares of defendant Frigitemp's common test at thirty cents 
(30¢) per share immediately prior to the public offering. 
Individuals so designated by Deutsch were his business 

ates and relatives, who did in fact purchase the 129,500 unregis- 


tere” «'..res of defendant Frigitemp's common stock at thirty 


cents er share. 


. 


(7) As compensation for bringing Deutsch and 
defendant Frigitemp together in connection with the public. 
offering of defendant Frigitemp's securities, Marando was 
given the right to purchase and did purchase 50,000 unregis- 
tered shares of defendant Frigitenp's common stock from 
defendant Lee for fifteen cents (15¢) per share. 

(8) Transfer restrictions initially affecting 
all of the shares described in Paragraph (6) were removed 


based upon opinions of defendant Frigitemp's outside counsel 


that those shares could be legally sold to the public, and 


45,000 of such shares were sold in open market transactions. 


Subsequent to the sale of said shares, defendant Frigitemp's 


outside counsel withdrew his opin‘ons and defendant Frigi- 


temp notified its transfer agent to stop the transfer of 


ny the remaining shares. 
(b) In connection with the public offering of defendant 


-Frigitemp's securities as described in Paragrern (a\(4) above, 


defe.idants Lee, Silver, and Ross participated ir th. prepara- 


tion of a prospectus dated January 15, 1969, which was materi- 


ally false and misleading in that: 


7 


(1) While it disclosed that Alessandrini aii Co., 


Inc., was the underwriter for defendant Frigitemp in the 


public offering, it failed to disclose that the public offer- 


ing of defendant Frigiteme's securities was also underwritten 


by and through the efforts ec. Deutsch; and 
(2) While it disclosed certain underwriting dis- 
counts and commissions to be paid to Alessandrini and Co., 
Inc., as underwriter for defendant Frigitemp's public offering 
nic 


and the issuance of 129,500 shares of defendant Frigitemp's 


common stock “to five individuals at a price of $.30 per 


share,” it failed to disclose that said 129,500 shares were 


\ 


38a 
issued as underwriting compensation t¢ utsch and further 
failed 
of 
for fift 
for Fis ‘pe 


Frigitemp's 


Deutsch to seek Deutsch's 

tered shares of defendant Lee' 
common stock. ™ Deutsch informed 
actively engaged in suppo 
securities but that he 


another New York broker 


price of Frigitemp's securi 


disclosed cash payment of §$ 0 to Deutsch 


associate. Thereafter, Deutscl! 
and Lee paid Deutsch and his ass« 

(da) In 1969 and 1970, in connection wi 
Frigitemp's efforts to obtain two major cor 
kitchen facilities for tx leisure time ope 
Ross and Silver each 
personal holding 
a portion of the proceeds were paid t arando, to 
pursed by Marando, the purpose influencing 
of these two major contrac 

(e) In July 1971, 

Internationa} 


business of 


defendant Hei 
or early 1971, during 


Frigitemp 


ings of com 


and Samson, £ Heilbrun was 
of a 
was available é 5 
material non-public infoima 
quisition 


that the 


to purchase the 
common stock thro 
Heilbrun purchased 
d 


non-public 
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1intiff FVF 
Stantial hold- 
iG’ oF F971; 
Frigitemp 
by Deutsch that a 
of defendant Frigitemp's 
While in possession of 
to the planned ac- 
the fact 
securities would be 


arranged with Deutsch 


— 2 pe 
defendant 


Heilbrun of 


common 


the market price of Friyitemp' 
deceive the investin 
secret arrangements and undisclosed 
particularly and materially deceptive and misleadi 
plaintiffs in that 
(a) Deutsch was personally enga in soliciting 
plaintiffs’ 
for purchase 
securities of other 


Lee, Silver, Ross, i nw j ware ] Deutsch 


(b) The 6,000 unregister 


personal holdings of Frigitemp's 

Gisclosure of a $20,000 fee pai 

described in Paragraph 9(c) above 

FDF in transactions effected tnrough Deutsch. 
(c) The 42,000 shares of Frigitemp common 


c 
oo 


by defendant Heilbrun while in possession of material 
public information relating to the planned ave 
defendant Frigitemp of Samson as described 
above were purchased in whole or substant 
tiff FVF in transactions effectedthrough Deutsc! 

11. Over a period of 
ning in t plaintiffs 
in over-the-counter markets as follows: 

tween March 20, 1969, and July 

chased 51,11 shares of Frigitemp common st 


$1,003,667.13, and 


$103,062.50. 


(b) Between April 8, 1969, and October 23, 1969, FDFr 


of $1,487 »427.32: 
(c) Between -<c-ember 18, 1969, and March 25, 1970, 


f Frigitemp common stock at a 


Oo 


FIF purchased 20,000 shares 
cost of $574,707.15. 

12. As a result of the aforementioned purchases, 
the plaintiffs sustained the following losses: 

(a) Between December 1.7, 1969, and April 20, 1971, FVF 
sold the 51,100 shares cf Frigitemp common stock and the 
12,000 Frigitemp warrants for a total net loss of $315,520.13. 

(b) Between March 4, 1970, and April 20, 1971, FDF 
sold the 70,300 shares of Frigitemp common stock for a net 
loss of $774,530.02. 
4 (c) Between August 13, 1979, and February 25, 1971, FIF 
sold the 20,000 shares of Frigitemp common stoc«x at a net loss 
of $409,646.65. 

13. All’ of tne purchascs and sales of Frigitemp'’s 
securities described in Paragraphs 11 and 12 above were trans- 
acted in the over-the-counter markets and were confirmed to 
the plaintiffs at their offices in Denver, Colorado. 


14. On or about August 29, 1969, defendants Frigitemp, 
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Lee, Silver, and Ross arranged for the sale to plaint 
in a private placement transaction, of $1,000,000 in principal 


amount of defendant Frigitemp's 5% convertible subordinated 


oh 


@ebentures and warrants to purchase 50,000 shares 
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common stock at prices from $17 to $19 per snare I! 
c 


plaintiff FVF paid defendant Frigitemp $1,000,000 in cash. 


15 The purchase of defendant Frigitemp's 


and warrants as described in Paragraph 14 above operated as a 
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19. Due to the concealment of 1terial non-public 
information, including inducements and payments to insiders, 
plaintiffs, with the exercise of reas nab] lige could 
not have discovered the sar more than a short time prior to the 
commencement of this action. 

COUNT IT 
Common Law Fraud and Deceit 

20. The allegations of Paragrapns ; L the 19 above 
are realleged and incorporated herein by 1 ference. 

Zils Defendants Frigitemp, Lee, Silver, Ross, and 
Heilbrun committed actionable fraud under common law principles 
in that said defendants: 

(a) falsely represented materially existing facts; 
(b) made representutions as to material existing facts 
with reckless disregard of their truth or falsity; 


and good conscience should be disclosed; 

(a) knew that said representations were false 
utterly indifferent to their truth or falsity and 
they were concealing material facts that in equity 


shoul disclosed; and 


conscience 
(e) intendec 


tions and the concealment of 


plaintiffs. 


x Were 


knew that 


22: ‘Plaintizis hai no knowledge of the defendants’ 
false and misleading representations of material facts and had 
no knowledge of the existence of material facts which were 
concealed and acted upon said false representatio and 


concealment of materia. facts, as a proximate result of which 
plaintiffs were damaged in the sum of $1,999,696.80, as more 
particularly set forth in Paragraphs 12 and 17 above. 

COUNT III 


Breach of Con 
Warranties and 


23. The allegations of Paragraphs 1 through 22 
are realleged and incorporated herein by reference. 


24. In connection withthe contract for the sale 


endant Frigivemp's debentures in the principal amount 


rh 


of de 
of $1,000,000 and 50,900 warrants to purch: -e Frigitemp's 
common stock to plaintiff FVF as described in Paragraph 14 
above, defendant Frigitemp made certain representations, 
warranties, and covenants. Said representations, warranties, 


and covenants breached and violated by defendant Frigitemp, 


included, without limitatio:. he following: 
(a) That defendant Frigitemp, to the best of its knowl- 


edge and belief, had complied in all material respects with 
all applicable statute» and regulations of the United States 
of America and of all states and nunicipalities or agencies 
of any thereof in respect of the conduct vf its business. 

(b) That defendant Frigitemp was not a party to or 
pound by any burdensome contract or instrument materially, 
adversely, and unusually affecting its business property or 
financi: 1 condition. 

(c) That defendant Frigitemp had not either directly or 
indirectly made or caused to be made any private offering of 
its securities within the meaning sf the Securities Act of 


1933, except as set forth in a schedule to the purchase agreement. 


(a) That defendant Frigitemp would not wilfully 


vene any governmental laws, regulations, and rules applicable 


25. Plaintiff FVF entered into said contract to 
purchase defendant Frigitemp's debentures end warrants in 
reliance upon the representations, warranties, and covenants 
of defendant Frigitemp as described in Paragraph 24 above, 
as e result thereof was damaged in the sum of $500,000.00. 


PRAYER FOR RELIEF 


WHEREFORE, Plaintiffs pray for judgment: 


A. Awarding plaintiffs compensatory damages in the 


sum of $1,999,696.80. 

B. Awarding plaintiffs punitive damages 
of $1,000,000.00. 

C. Awarding plaintiffs the costs and expenses of 
this litigation, including reasonable attorneys fees. 

D. Granting such other and further relief as may 
be just and equitable. 

DATED March 28, 1974, at Denver, Colorado. 


GORSUCH, KIRGIS, CAMPBELL, 
WALKER AND GROVER 


COPY OS'S" Leland Fae 


Leland &. Modesitt, Partner 
1900 Security Life Building 
Denver, Colorado 80202 
Telephone: 893-1009 
ATTORNEYS FOR PLAINTIFFS 


Address of Plaintiffs: 
900 Grant Street 


Post Office Box 2040 
Denver, Colorado 80201 


Exhibit B in Support of Fund Defendants 
Motion to Dismiss: 


Complaint, Final Judgment, Consents and Plea 
in Securities and Exchange Commission v. 
Frigitemp Corp., et al., U.S.D.C., D.C 
596-73 
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ORDERLY, ADJUDSGCO AND DIEECKLCD that Defendants CERALD 


ELC, MCRVYN SILVER, GERALD ROSS, and JOSEP MECILOCRUN collee- 
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FRIGITEMP CORP. the sur of $185,000 which 2rmounrt 


closed cash pryments by Defendant FRIGITE? 


the awarding 
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ORDERED, ADJUDCED AND DzeCas chat 
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, FRIGITE\:? CORP ; CONSENT OFD 
GERALD LEE : .. _FRIGITENP CORP, TO 
MERVY™ SILVER ' , * THE FINAL IUDGMENT 
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JOSEPH MEILSRUN, ¢ INJUNCTION 
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. the annexed Sadgment of Permanent Injunction. ; ‘ 
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BUSINESS 
The products sold by the Company fall into four imajor caterories: 
(a) Commercial refrigeration ¢ juipment; 
(b) A tine of food service equipment; 
(c) A line of marine gal 
(d) A line of hospital and environmental! rolled equipment 


The Company bezan selling its line of commercial n eqt rent in 1945. The 
items Include walk-in refrigerators, refrigerated display boxes, reach-in refrizer s and freezers. 
I!.e commercial refrigeration equipment sold by the Company is l irtty in retail and 
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wholesale food centers. 


The Company's line of food service equipment was ir 1930. It includes display 
nd other counters, work tables, steam tables, utility stands, equipment stands and coffee urn 
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Stand; Chey are sold primarily for use in restaurants, hotels, 1ustitution:! kitchens 4d to other 


niiscellaneous users, 


The marine galley equipment sold by the Company consists of most of the commercial 


rcirigeration and food service equipment sold by it 2 updoard installation, and in 


inf point, x-rav tanks and 


‘ition, water coolers, machinery for makinz ice 
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The Company’s line of hospital and environmental controlled equi 


of entire environmental controlled rooms and chambers; hosoital re 
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rmaceutical stora 


ture freezers and x-ray deve line was introduc 
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The following table sets forth the percentages of total sales in 1°57 znd d iring the first 
nine months of 1908 derived from the Company's product lines: 
C47 ¢ 
567 Ss 


TRQERL SHIGE! Se ccccad taip mate c So Oa rae eee re ee $2,338,543 $1,818,626 
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Marine galley equipment and refrigerated equipment 


for shipboard uSe (includine government contracts 
r \ > > 


where the Company is a prime contractor)....... 50% 45% 
Commercial refrigeration and food service equipment 465 32% 


Hospital and environmentai controlled equipment and 
MOIR S eG cema ote wie Keke be eee Tererrreree eee Te re 45 23% 


The decline in the sales of marine galley equipment and refrigerated equipment for shipboard 
use and of commercial refrigeration and food service equipment during the nine months ended 
September 30, 1955 from the rate of sales of such items in 1957 is due to the fact that in 1968 


the Company concentrated its efforts and activities in the hospital and environm 


units as well. 
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ioe hte cae 124,440 (10%) 140,000 (20%) 


bal diaeee wed 329,704 (25% (40%) 
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* Since at September 30, 1967 the Company had only recently become active in th 


of hospital 
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nd environmental controlled equipment and units, it had no order backlog for such item at that 
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Rudman & Scofield, Inc. supplied approximately 6550 of the n 
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as of Seotember 30. 196 


a Seotembe ut its purchase orders are spre nt contracts on 


vironmental order backlog as of 
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roximatecly 22% of the hospita! and en 


sists of a single contract from Presbyterian Hospital in New York City. 
commercial order backlog as of September 30, 1968, consists of a 


loppl’s, a Long Isiand, New York, restaurant chain. The Company’s 


that deliveries on order backlog as of September 30, 1958, will be com- 


It is estimated that approximately 50% of total Company sales in 1957 and the first nine months 
} 


of 1%55 consisted of work done for the United States government or its agencies either as prime 


contractor or as sub-contractor. Approximately half of s government work was done by the 
A 


Company as prime contractor and the remainder as sub-contractor. The Company 


management 


proximately 605 of marine galley equipmeat for shipboard use sold by the 


Company tn 1967 and for the first nine months of 1955S was 


government 1s also the ultimate user of a significant portion 
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government expenditures or other changes in government spending 
the Company’s operations. 
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rhe government work done by the Company as of November 30, 1958 has not been subject 


to the Kenegotiation Act of 1951. 


The Company designs and engineers approximately 9595 of the products it sells, some of 
which are pursuant to customers’ specifications, but the Company does not manufacture all 


of those products. Most of the Company's menufacturing is sub-contracted to other person 
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t equipco on sales to the government (unle io. y Lebequipco) unless 
the volume of sales produced by Labequipco reaches $200 ( ers, directors or f 
principal shareholders of the Company have any interest in Inc. 
Plant and Facilities ; 
The Company's some of its manufactur facilitie r2 located at 
329 Rest “Ser 
“29-61 Herzl Street, wi oximately 15,60) square feet of 
space in a one story br provide it of ) plus ihe € pany’s 
Proportionate share estate t efiect in | , and ex 
Nay 31, 1970. The to renew such lease for an additional 3 y 
at vn increase of $420 pe lum in the tal. Sce “Transactions With Manavem nt and ' 
for the relationship ar ong the Company, the landlord and the } older of t cond mort 


such building. 


The Company also leases zdditional manuf; 


Street from its executive offices at 3 


197? ; rental of )perannum. The Jand- ; 
npany, ts management or present stockholders 4 
The Company's machinery consists of metel ton equipment and testine devices for 
he temperature and environmental controlled units and equipment Id by the Com: y. he . 
Company considers its present equipment well maintained and adequate for its present business = 
and for any anticipated business expansion. 
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Ger_.4 Lee President and Director 
Gerald Ross Vice-Presideat, Treasurer and Director 
Mervyn Silver Vice-Pres:dent, Secretary 2ad Director 


Gas ® a po —_ ) 4 
Samuel Lee Chairman of the Board of Directors 
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} 
ompany since 1947 and has been President 
| 
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has been associated with the Com ny since 1963. For eleven years prior to such 
emp! he served as Vice-President of § lver Refrigeration Corp., whi h Wa then éngaced 
in the ss of manufact l refrigeration ¢ pent. In 1953, at 
! < the time when his e J commenced, Mr. Silver 15 2djudced 
a ot in voluntary procee r the federai baakrupscy laws. Such 
| ankruptey by Mr. Silver resulted fri n his personal guarantees in connect n with the 
business « perations of Silver Refrigeration C p. wher encour i financial « culties. The 


tyudicated a bankrupt in 1963 under the federal ba: kruptcy laws, 
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LEGAL OPINI NS 
Leal matters in « nnection with the sale of the secur » Ocred hereby will be assed 
pon for the Cor he Kiaecs at ir 7) R , i Saag 
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REPORT OF INDEPENDEN’ CERTIFIED PUBLIC ACCOUNTANTS 


To Frigitemp Corp.: 


We have examined the consolidated balance sheet of Frigitemp Corp. and Subsidiaries 
~3 of June 30, 1968, the related consolidated statements of income for t! 


e live years and six months 


n enced and the related conso! idated statements of retained earnj; in excess 
of par value for the made in 


ordance with gene accepted auditing st tests of 
tie accounting records and such other auditing essary in the 


imstances. The financial statements includ e the operations of Cryotemp 


p Laboratory and He spital Equipment Corn. 


; ts, Inc. and 
L were ccquired by Fricitemp Corp. 


¢ , 1958, in 2 pooling of interests transaction as to Financial 
: of Frigitemp Corp. and Subsidiaries, ; 

We observed the ta ‘ing of the physical inventories at June 30, 1968 but did not perform the 
a pre i 


for all prior periods as we \ ere n 
t 


BO 


t retained as auditors until that time. We 
Satisnec ourselves by other auditing p Procedures that 


prior periods. 


the inventories were fairly stated for all 


a 


In our opinion , the accompanying consolidated balance sheet, consolidated state ments of income 
and consolidated statements o f retained earnings and capital in excess of par value 
zitemp Corp. and Subsidiaries at June 3 
Cperations for the five years and six months then ende 


the nnancial position of Fri 


1 in conformity with generaily accepted 
accounting principles applied on a consistent besis during i 


-OUIS STERNBACH & Ci IMPANY 
‘ 


tic -\ccountants 


WV rk, New York 
August 5, 195 
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FRIGITEMP Corp AND SUBSIDIARIES 


CONSOLIDATED BALANCE SHEET 


wi we 


June 30, 
19€3 
(Notes } d 2) 


Current Assets: 


NI rg ede rete n se Hoe cere MAS e\Riere sib spine ccna pet eee rn ela ase S$ 19,294 


Notes receivable—current Soles Sd Oe ee ee aireina sea a 16,636 


Less allowance for doubtful SRO Miners sive weictine See oon te foes (29,689) 
Inventories at the lower of cost or market (Note 4).............. 96,144 
SEPRE SENOS isn swcpakee es eeiaice Cecedel ah ee 4,208 

OTUT CUVPUNE ANNE i ici cs dso nines «eae sce 75 3533 


Property, Plant ard Equipment, at cost: 


Furniture and Gixttires.... 6.6 0sscccccscces. er nvidia tnesraitets ee Ae 18,45] 


Less: accumulated de pe tga EE CER PODS PROS HR One 992 
PEEP TEOR 6 6 menbawenaanwal bende eadecas 192 


Total Property, Plant and UDINE 05. isons danced. 2 


Cther Assets: 


Loans receivable—officer (Note Met een ease kobe ages coat ook tL 24,882 
Notes receivable—non current Re GEN war's ora ics son dete 55,415 


REDE aSeetet go frie. Ss eee Se bens FES Wwe Ci inkiniere Ceaioren ce. 4,955 


ho 
N 
Oo 
Ww 
—_ 
SS 
~ 


: d 
——____. i 
<< : 

, 

t 

5 


15,849 : 
8,809 : 
c 
4? > b 
43,100 3 
: A 
16,968 
26,132 $ 
———— } 
L 
nee g 
22,438 a 
> 
x 
18,817 5 
9,14 i 
— es F 
9,401 t 
SF 2 OS4 > 
Y ric e bd 
= 
a o ee 
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FRIGITEMP CORP. AND SUBSIDIARIES 


| 
{ 
CONSOLIDATED BALANCE SHEET 
’ 


June 20, Axat 
1958 Sentember 30, ‘ 
(Notes l and ) ] 3 . 
- — —_—__ -— — 1 
; Fe Pata (Unaudited) { 
Current Liabilities: ' 
PRCtES  PAVA DIG ONUN “acc t's ean's was he Ramana cee polka wheaeeeesicoss $103,540 S 53,540 } 


Notes payabl> <trad@ . ...6.55-ss000s ee ebessesereceroretsescoees 44,404 35,187 
PNCEO GEES) PAYEE ore vened pad nininine Hiei nahn ds JebmERS mem ralbe nes 381,721 416,330 i 


ACCHUER HAVO « ccccicccceus Py eee Bi 6iGieh Baio lasal Recess Weed eee 10,239 11,589 ; 


Accrued expenses and taxes payable sic. iccccsscccecseasecsceeses 14,920 13,811 * 

f. 

3 ; rs o r 
Customers’ GEposits, .ccaccconccuses ERLaM ERTS MEM ee es eM eee t eves 17,823 22,883 

~ ~* lal t 
Federal, State ang City taxes Dayal: 6.4.5.4 0-c0rsccesseeecensess 24,40 36,859 : 
—— - —_——_—. 5 

Total Current Liabilities..... De MEE sos ereceeNent coun 597,137 590,23¢ é 

i 

, 

Otker Liabilities: k 
WOES DAVADIES=NOM CULIERE. ous docs oe et etearccsiqessoneucessane 4,000 3175 : 

_ - 

RE RAS otk b 3 dx tnndconeamtenenioeiessn 691,197 593,405 
Cor:nmitments and Contingent Liabilities (Note 7) b 


Shareholders’ Equity (Note 9) : 
Capital stock, $.10 par value 

Authorized 2,000,000 shares 

Tssuediand ontstanding 700,009 Shares. <i:.cc<cswepeececwenccces 70,000 


29,500 GH&LES. i occccse beets 


. 

. 

. 

. 

. 

. 

. 
S 
) 
Us 
Oo 

a 


at ‘ ralu 2X 
Ceara iw GnCESS OF PRS VAINCr esos. ccesescccnccucsneetnesede nae 102,90) 
MSLAINCG CAEDINGED ccsahesidvabeatewese muss cine sistem sbaeewedeoa ke 132,799 ; 
cheusiitiitiamniitiin ‘ 

"TOta) SRarEHOlGErs, EGGItY ss. wo vices based saceeccepiees 318,649 ’ 
Serace ( 

y7sas t 

Y 

21 i 
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FRIGITEMP CORP. AND SUBSIDIARIES 


CONSOLIDATED STATEMENT OF RETAI?} 


12D EARNINGS (Notes 1 ard 2) 


For the 


are <- . 
ayinme wiontag 
er 


(Unaudited) 
82,501 


Balance—beginning of period...... $35 
eh ore ieee FP a 
Add: Net income....... HN oli 13,772 11,946 21,379 40,110 50,233 


t 
t 
Vv 
< 
wh 
« 


Balance—end of perio 49,17 $2,5 S 
OOO 25.6 eoahes $49,176 $$2,501 $122,611 $132,799 
The accompanying notes are an integral part of this Statement. 
2 
. 
: 
3 
: 
! 
. ¢ 
’ 3 
‘ ‘ 
a 
aise ae e Newer _aneee rte ee = Ce ee een eae 
“e 


_—_— * «. ---- 


——— 
—_—— os oe 


PICT TT 
FRIGIT&SNP 


CONSOLIDATED STATEMEN 


Balance—beginning of period......... 


Transfer from capital stock account 
UPON FEcapitalization ....4 ccecsreese 


Capital contributed in excess of par 
value of common stock issued....... 


Excess paid over stated value of capital 
; 
stock 


CORP. AND SUBSIDIARIES 


T OF CAPITAL IN EXCESS OF PAR VALUE 
(Notes 1 and 2 


Calendar Year 


1955 1955 1967 


(Uraucited) 
$ 1,250 


= $1,250 $1,250 $ 1,250 


eos are soos — 25,900 
1,250 — _ — —_ 
$1,250 $1,250 $102,900 


The accompanying notes are an integral part of this Statement. 
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FRIGITEMP CORP. AND SU BOSIDIARIES 


NOTES TO CONSOLIDATED FINA NCIAL STATEMENTS 


‘ 


September 50, 1958 


(Data relating to the nine mo: 


1s ended Septemb_r 30, 1962 is unaudited) 


Hote 1—Recent Acquisitions: 


( Jirne 
i tal Lquipmes: Corp. a New York corporat 7 


The vequisition is b ing Accounted for as a pcoling of j 23 necessary to the can:tal surplus 


has been in existence 
Ives than three years. 


On June 28, 1953, the Company also acquired the rema 
q 


‘ ck of Cryotemp 4 

Products, Ine. a New York co; poration, in exchange for 24,500 shares of the Sean k 
acquisition, which increased the Kon pany’s ownership of Cryoremp to 100%, is bei 
interesis; no adjusiment was necessary to tne capital surpius or retained earnings ac ¢ 
in @x:sience less than three years. 

On June 28, 1953, the Company purchased substantial lly all of the assets Subject to the liab of Section 
Coid Fixtures Corp., a company owned by Messrs. Lee and Silver, at a net cost to the Company of $1,360 as more 
fully described in tine ] Prospectus under the heading “Transactions with Management and Others.” 

t 


lots 2—Principles of Consolidation: 

The consolidated 
Cryoterip Products, 
accounts and transactions have been eliminated. mince the Subsidiaries 2 


i 
t 
J intercompany 


ne. and Frigitemp Laboratory and Andere! Benin Corp. M 
re wholly owned the investment 2nd 


Capitss accounts of saxi subsidiaries have been eliminated in consolid 


=) 
, 
2) 
Py 
1 
< 


t underlying 
by $20,751 at 


une o 


of consouicated subsidiaries exceeded its inve stiment thereia by $34,399 at J , 
er 30, 1903, which ss included ia consolidate d retained earnings, 


Included in the amount shown for notes and accounts receivable at September 39, 1968 are receivables arising ? 
fro:a sales made in the ord: Mary course of business on an insta!lment basis Such receivables are duce as follows 
Due Within Two Years ee et ae ae 


Due Alter Two Years ...ccocecsccecc 


18,817 
Nets 4—Inventories: 
The inventories 2re priced at lower of cost or market on a first in first out basis. : 
Inventories used in the computation of cost of sales were as follows: y 
t 
Jane 30, Septerber 30, ‘ 
143 ‘ 
Raw materials and supplies.................. $ 6,370 * 
- WOE MA POON ev cinw ace buenecreons.. cx ce 24,775 H 
NOE MOES. ree vasauanssncsbinerecsins oe 125,335 ; 
DOM ca bencancen cede binavacese. $157,480 t 
December 31, 1967 eth va Cau we heatee ciate 173,611 s 
September 30, 1967 . petneeEbenkescucteres 155,531 ie 
SONG A. SPOE. Sawnces cw ehes HOS EER ea nla s cs» 253730 ~, 
December 31, 1966 . OS OT Ore oe PE As 110,671 cf 
December 31, 1965 .. “SR RAE Se iminndeiaes 44,851 s 
December 31, 1964 .... saa Serkiwdamin * 
December Sh, 19GS. vccsecccccseess Livecaues s 
Jasasary 1, 1953 ... Sk cudab been P Saeed ee Sebbridnes 


NOTES TO CONSOLIDA 


Nore S—Fixed Assets: 


Jerreciation has been pr ed on a stra sh% line basis for all a e's acquire 
’ quired, 


‘the number of years over which the as 
*fachine and equipment ................06..... <Gibe aac S years 
Furaiture and fixtures .....ccccccce SeChdiakésebadbucare oens 10 years 


fransportation cquipment ................. 


‘ef 


intenance and repair costs are charged to o 


’ 


sfewate asset accounts. 


4 


On retirement or sale of property, the res Property accounts are reduced by the cozt of the property 


P 
retired or sold and the accumulated Gepreciation 


cr charged to operations. 


° 
tal 
e 


thereon is eliminated, and resy 


in™ pronts or losses are credited 


Note 6 ~—Loan Receivable-OfScer: 


I.oan 
¢ of tae Compaay which has become 61,750 stares after recapita 


the Co:npaay acd the assumption cf the latter's obl:cation to the Corn 


ot the ste ization, from Gerald Lee, President of 


74 


375.00 payable 
: nformation as to the escrow 
terms uncer which such shares are being held, see “Transactions With Management and Others” in the Prospectus, 


im ten equa. 2inual installments. Firal 


nent is Cue oa ecemovber 


Note 7—Commitments and Contingent Liabilities: 


The Company is con liz ble I a 


t tly izble on a note pays! anufacturers Hanover Trust Co. endorsed by a 
$UD[.:7 in the a:nount of 


a fanu 
$10,000.60. This note was paid on July 10, 1963. 


‘ments under two leases of space expiring July 31, 1969 and May 31, 1970, respectively, currently 


tual payments at the rate of $15,000. See pase 5 of the prospectus. 


mpany is contingently liable oa notes receiy ble discounted in the amount of $55 ‘42 and $59,383 at 


i 
| 
\ 
! 
j 
' 
' 
} 
t 
‘ 
{ 
{ 
t 
t 
t 
f 

receivable from Mervyn Silver, a Vice President of the Company arose from his purchase of 65 shares 

ck | i 

June 20, 1963 and September 30, 19 | 


3, respectively. 


Note S&—Notes Payable: ; 


Notes payable in the amount of $20,000 are guarantced by the oficers of the Company. 


Note S—Shareholders Equity: 


, 

j 

On June 23, 1968, the Company amended its certificate of incorporation to authorize 2,009,000 shares of H 

+ corerson stock with a par value of 10¢ per share. Pursuant to such amendment, the present sharsholders holding l- 
659 shares of common stock with no ror value, have exchanged said shares for 617,509 ares of common stock 


Weta a par value of 107 per share. See Note 1 for inform uuon concerning issuance of additional £2,500 shares o2 


such date. 


Note 10—7°% Investment Credit: 


Tie company follows the policy of reducing its Federal income tax expense by the full amount of the 7% 
investment credit. The credit was not ial f 4 


11—Recent Transactions: 


a 
“a 
7 


August $ 1968, the Company sold 129,500 shares of its common stock in a private ofering for §.3 


e 
The Company entered into an arreement to issue warrants, ey le over a four year period co Mencing 

one yeor trom the public offering dats, to purchase a maxirr n or & ( res of its Common < * a price of 51, ' 

0 sie | 

as more [uily described under the head) & “Underwriting” in the Pr oSpectus. } 


a eed ee eee Fa ae — SS 8 PS ET? HE TN OR 0 Ae Derangement. we o~aeee an 


J 1 
wr — 
« "ONS oa Craraere + eal o. 
NOTES To CONSOLIDATED FINANCIAL STATE Res 
. 
Note 12—Supplt-mennzsy Profit and Loss Information: 
Fort 
tin , 
For the Calendar Year } i 
oP . - - = PE pin eee i Az v 
$63 1c64 1955 1966 1967 419s¢@ 
Charged to cost of sales: 5 a 
Waintenaace and £EParlS. .ccccccccoces $1,099 $1,116 $1,269 $ S50 $ 1,145 oe = 
Pavroil and other taxeS..ccccccccccccs 478 934 $35 721 1,363 $ 2,920 S$ 2,276 
6,585 5,805 5,670 5,670 §,537 S §,910 
trative expenses: 
Depreciation and amortization........ 2,249 2,819 2,839 2,535 2,812 1,726 2.602 
Payroll and other taxes. .....ccccccess 4,301 8,405 7,968 6,493 12,263 2¢ 20,483 
PEOtG: acacapee bb adh detieapase ada jouw 720 645 630 630 948 0 
ies 
‘ 
Ba 
n * 
, { 
4 2 
* ‘ ’ 
5 : . : 
‘ 
ad 
26 ; 
. 3 
a+ 
' 
mee 9 — <= eee - — , one es u 
— - pes “¢ Serer Oe eee eer 
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Amended Affidavit of Charles L. Powell in Support 
of Fund Defendants Motion to Dismiss 


UNITED STATES DISTRICT COURT 


District of New YorK 


SOUTHERN 


I am Vice President of Financial Industrial Fund, hh 
Venture Fund, Ine. (FE VE); and Fi 


Fund. Ine. (DFD). 


if Dwnamies Fund, | 

During the period between 1969 and 1972 11 if 
nenti Inds susiain¢ the following 1 lo 
Frigitemp Securities Financial Dynamies Fund, | 
$774,530.02; Financial Venture I'und, Ine., $810,520.1 


ind, Ine., $409,646.6: 


Cartes L. Powers 


Charles L. Powell 


rn to by Charles L. Powell on May 2, 1974.) 


i 
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Joinder of Defendants Financial Programs, In-., John 
M. Butler and Robert E. Anton in Motion to Dismiss 
or to Transfer 


UNITED STATES DISTRICT COURT 
FOR THE 
SouTHERN District or New York 


Civil Action 74-1335 


— » - — 


Friciremp Core., G@eraLp LEE, GERALD Ross, Henry GuTMAN 
and Leon GuTTMA«, 
Plaintiffs, 


Financia, Dynamics Funp, Ixc., FixancraL JNpuUsTRIAL 
Funp, Inc., FrsanciAL VENTURE Funp, Ixc., Frxancral 
Procrams, Ixc., Ropert BE, Anton and Joun M. But Ler, 

Defendants. 


Defendants, Financial Pregrams, Inc., John M. Butler 
and Robert KE. Anton hereby join in and incorporate herein 
hy reference the motion and the memorandum of law in 
support of the motion of Defendants, Financial Dynamics 
Fund, Inc., Financial Industrial Fund, Inc. and Financial 
Venture Fund, Ine., to dismiss and strike the ‘omplaizt 
pursuant to Rules 11, 12(b) (6) and 9(b) of the Federal 
Rules of Civil Procedure or in the alternative to transfer 
the action to the United States District Court for the Dis- 
trict of Colorado pursuant to 28 U.S.C, 1404(a). 


Dated: May 6, 1974. 


1ld5a 


Joinder of Defendants Finan ial Programs, Inc., John 


MM. Bb tle? and Robe rt E. Anton a Motion to Dismiss 


or to Trans fer 
Respectfully submitted, 


Office for Service of Process: 

SkApDEN, Arps, SLATE, MEAGHER 
& FLom 

919 Third Avenue 

New York, New York 10022 


Attn: Robert W. Sweet, Esq. 


IRELAND, STAPLETON, PRYOR & HoLMEs 
PROFESSIONAL CORPORATION 
1700 Broadway, Suite 2017 


Denver, Colorado S0202 


sy /s/ Harprs Ho_mes 
Hardin Holmes, a member of the 
firm admitted to practice before 


this Court 
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Motion to Dismiss for Lack of Jurisdiction as to 
Defendant John M. Butler 


UNITED STATES DISTRICT COURT 


FOR THE SouTHERN District OF New York 


} 
ie bet 


‘ivil Action 74-1350 


[Same TiTLe] 


i ) ly, moves 
{ le 12(b) (2), Fede Rules of 


him on 


Lt ‘ + . 4 
this Court pursuan 
Civil Procedure, to al 


vrounds that this Cour 


Dated: May 6, 


Offiee for Service of Process: 
SKADDEN, ARPS, SLATE, MEAGHER 
& FLom 
919 Third Avenue 
New York, New York 10022 
Attn: Robert W. Sweet, Esq. 
TrELAND, STaPLETON, Prror & HouMes 
PROFESSIONAL CORPORATION 
1700 Broadway, Suite 9017 


Denver, Colorado SO02Z02 


By Harpin HouMes 
HWerdin Holmes, a member of the 
firm admitted to practice before 


this Court 
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Motion to Dismiss for Lack of Jurisdiction as to 
Defendant Robert E. Anton 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN District or New York 


Civil Action 74-1335 


[Same Trrie]} 


Defendant Robert E. Anton, appearing specially, moves 
this Court pursuant to Rule 12()) (2), Federal Rules of 
Civil Procedure, to dismiss this action as to him on the 


grounds that this Court lacks jurisdiction over his person. 


Dated: May 6, 1974. 
Respectfully submitted, 


Office for Service of Process: 

SKADDEN, Arps, SLATE, MEAGHER 
& FLom 

919 Third Avenue 

New York, New York 10022 


Attn: Robert W. Sweet, Esq. 


IRELAND, StapLeToON, Pryor & HoLmes 
PROFESSIONAL CORPORATION 


1700 Broadway, Suite 2017 


. s 
Denver, Colorado SOLO 
By Hanpin Houmes 
Hardin Holmes, a member of the » 


firm admitted to practice before 


this Court 
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Defendant Robert E. Anton’s Joinder in 
Memorandum of Law 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DIsTRICT OF New York 


Civil Action 74-1335 


{Same ‘TIrLe 


Defendant Robert KB. Anton hereby joims in and incorpo- 


by reference the Memorandum of Law in Support of 


rates 
Motion to Dismiss as to Defendant John M. Butler which 
has been filed herein and is applicable to and states the rea- 
cons for Defendant Anton’s motion to dismiss as to him- 
self, As evidenced by his affidavit, the only contacts Defend 
ant Antor has had with New York have been as an officer 


of the defendant corporations. For the reasons set out in 


that memorandum, his contacts with New York as an agent 


of the defendant corporations do not subjeet him to the per- 


sonal jurisdiction of this Court. 


Dated: May 6, 1974. 


~ A — ‘ % 
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Defendant Robert E. Anton’s Joinder in 
Memorandum of Law 


Respectfully submitted, 


Office for Service of Process: 

SKappEN, Arps, SLATE, MEAGHER 
& FLom 

919 Third Avenue 

New York, New York 10022 


Attn: Robert W. Sweet, Esq 


IRELAND, StapLeTON, Pryor & Homes 
PROFESSIONAL CORPORATION 
1700 Broadway, Suite 2017 


Denver, Colorado 80202 


By /s/ Harprxy Hotes 
Hardin Holmes, a member of the 
firm admitted to practice before 
this Court 
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Affidavit of Jolin M. Butler in Support of Motion 
to Dismiss for Lack of Jurisdiction 


UNITED STATES DISTRICT COURT 


Srare or COLORADO 

‘ ‘ ss..: 

Crry AND COUNTY OF DENVER \ 
The undersigned John M. Butler, a defendant Mm this 


aetion, being duly sworn, deposes and says: 


1. Service was made upon him by hand delivery of a 


copy of the summons and complaint on March 2S, 1974 in 


Denver, ¢ olorado. 


¢/ Hi ha 1) ire dent ot es ot Colorado To 
the pa i 10) vear and not ow nor PVE is beel 
don led in the State of New York 


He conducts no personal business i the State of 


New York 


} [lis Ol y | my contacts \ th { it state ol Nt \\ 
Yor} ive been a in officer of the deft lia 0} ! Ol 


> He ha al de aniv one busine triy » Now York a 
offices 1 tie lefendant eorporation whieh im any way 


related to Frigitemp. 1 April 8, 1974, after the Com 


l2la 


Afiidavit of John M. Butler in Support of Motioi 


to Dismiss for Lack of Jurisdiction 


plaint had been filed, he to New n bebalf of 1 
‘ 
defenda corporations to confer ‘ Yo uns 
( HH breve oO CONNEC > V ilet VO! , th t it ] re al a 
} ] + + 
I | ! itemp stock by the detendant corporations 
i sealed ad bs hie: samennlioas Financial 
‘ HH Ss ONLY COnNNeCLLONS W nh the purchast V i ra 
Venture Fund of the Frigitemp debenture (** Private Plac 
ment’’) were as tollows 
“ar ' aa 
i) He reviewed the closing documet on thi 
purehase ef the debenture, and as secretary of th 
funds made attestation signatures on such docu 
ments 

, 1 ! 

(b) He participated in several phore calls with 
Frigitemp in New York in relation to the form ot 
those documents 

8. His only connection with the sale of the Frigitemy 

, 

tock is that he 1 ht have been consulted in) Denver 
] y ’ ] , 
Colorado as an officer of Financial Program era 
to those sales along with the sales of seeurities of othe 
. } ] 1) - i, ,y) 
ompanies in the ordinary course of business 


(Sworn to by John M. Butler on May 1, 1974.) 
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Affidavit of Robert E. Anton in Support of Motion 
to Dismiss for Lack of Jurisdiction 


UNITED STATES DISTRICT COURT 


SraTE OF COLORADO } 
Crry anp County oF DENVER \’ 


The undersigned Robert Kf. Anton, a defendant in this 


action, being duly sworn, deposes and says: 


1. He was hand served, by the United States Marshal, 


with process in this action on April 16, 1974 in the State 


ot 4 ‘olorado. 


2. He has been a resident of the State of | olorado for 
the past twenty-two (22) years and is not now hor never 


has been domiciled in the State ol New York. 


I l 


3. He conducts no personal business in the State of 


New York. 


4. His only business contacts with the State of New 


York have been as an officer of the defendant corporations. 


5. In the summer of 1971 he met with Frigitemp in 
New York to discuss the default of Frigitemp on imterest 
payments due on their debenture. This was his sole contact 


with Frigitemp in New York. 
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Affidavit of Robert E. Anton in Support of Motion 
to Disn iSs fo? La h of Juris liction 


7. He participated in the sale of the Frigitemp stock as 


an officer of the defendant corporations acting im the ord 
nary course of business, a 
S ae aid ol parte pate l il OMS} rac\ ) olate 


of 19955, nor to commit Common ta fraud in New York o1 


9 He has not consei:.ed to be sued in this Court 


Affidavit of Geraid D. Fischer in Opposition to 
Defendants’ Motion to Dismiss or to Transfer 


arr’ 


UNITED STATES DISTRICT COUR’ 
‘> Pil s Distric1 vy New York 


[Same Tite] 


“ ; 
STrat . YORK 
3 gs. 
( l ry Ot N EW y ( K \ 
) 

G Lp D. | i eing duly sworn, deposes and sa 

] Iam a member of the bar ol th Court and associ 
ited ul ‘ irm of Blackman Lefra iverson & eld 
counsel for plaintiff Frigitemp Corp Frigitemp’’) and 
Lhe dividual plamtittis I ibmit t affidavit 1m 0] s 
tion to the motion of defendants Financial Dynami fund 


Inc., Finaneial Industrial Fund, Ine. and Financial Venture 


Fund, Ine. the funds’’) and the othe defendat 


dismiss the complaint, pursuant 


G(})) of the Federal Rules of Civil Procedure or, 


alternative, to transfer the action to ¢ olorado, pursual 
to 28S U.S.C, 1404(a) 

2, The primary thrust of the affidavits and memoran 
dum submitted by the Funds 1s that the filing of the com 
plaint in this action 1 sham and frivolous. The charge 
contained in the moving affidavit of Alan Steinberg art 
totally irre levant to the hasie issues on this motion: Doc 
the complaint tate actionable claims against the Funds 


and, if so, should those claims be litigated in this Court 


As will be demonstrated in the affidavits and memorandum » 


| 4 . } ‘iv + , ; } 
submitted by plaintills, both questions requil iu atliirm 


3. The complaint filed herein is based upon (a) th 


1 + } t) 47 y r y r\¢ 
manipulation by the Funds, its manageme company, 


officers, and one Bernard Deutsch (** Deutsch’’), ot the 


price of Frigitemp stock, between Mareh 1969 and Mareh 
1970, by the acqulsitlol the Fund tT al it a small 
R part e* the total shares of Frig p then held by the 
pu lie and (b) the use the Fu of material, insid 


and confidential information in connection with said pul 


A. Frigitemp initially went public in January 1969, 
by the sale, through a registration statement, of 80,000 


shares of common stock together with warrants to pur 


} 


chase and debentures convertible into an aggregate of 


another 100,000 shares (Complaint, para. 10) 


B. Between March 1969 and March 1970 the Funds 
purchased in the open market a total of 142,100 shares of 
Frigitemp common stock, which shares constituted all but 
a smaiu part of the common stock then available to 
publie (Complaint, para. 12 and 13). As stated in accom 
panying affidavit of Gerald Lee, from January, 1969 to 
March, 197, a total of approximately 186,000 snares of 


Frigitemp was available to be traded by the public 


( As a result of the Funds; open market purehast ot 
Frigitemy common stor ie market price of the stoel 
rose from a price of $9 to a high of F 77 per share (Com 
plant, | i. lo) Attached to the accompa gy affida 
of Gerald | as [xh ( i. record of tl I of 
| temy tor 1969 and 1970 

Du the course of this massive sitio 

the | Is and or abo Aucust 29, 1069, d leant 


$1,000,000 principal amount y con rt iboradina 1 
debentu ind warrants to purchase 50,000 shares of com 
mon sto (‘omplaint, para 16) 
kK In connection with th aforesaid purehast and as a 
mndition thereof, defendants required plaintills Gerald 
ee, Gerald Ro Henry Gutman and Leon Guttman ho 
( oeet or employes of Frigitemp, to col bute an 
rveregate of 100,000 shares of common stock owned by then 
to the capital of Frigitemp to reduce the total outstanding 
hear and to thereby mmediately nerea th earnings 
mtthook vatue per share of the common tock thereafte) 
outstanding including the share owned by th Funds 


( omplait t, para. 20-21) 


tock of Frigitemp was based upon ma 


Thmnon 1st 
dential and non-publie information acq ired by the Funds 
prior to and in connection with then purchast s of the 

f itemp ineluding the 


common stock and debenture o! 


following (Complaint, para 17-19 and see also the accom 


panying affidavit of Gerald Lee) 


(a) That Frigitemp was about to engage and in 
fact was engaged in a program of corporate acqu 


tions and internal expansion 


(b) That an agreement was being negotiat 0 
acquire and that Frigitemp had acquired on Jnly 28, 
1969 the Rath Company, the holders of patents to 
nanufacture temperature and humidity controlled 

stems for containerized and other shippin 

(c) That an agreement was being negotiated to 
acquire and that Frigitemp had aequire do in Octo 

1969 R & H Metal Produets Corp., a mat ufacturer 
of hospital and marine refrigeration equipment and 
food SOTVICE equipment. 

(d) That an agreement was being negotiated to 
acquire and that Frigitemp had acquired on June 16, 
1970 Labequipeo, Inc., a distributor of laboratory 

} ner 


| hospital refrigeration, casework and furnis 


ant 
negotiat dl 


” 


That an agreement was being 
Nov el 


(@) 
aequire and that Frigitemp had acquired on 
ber 20, 1969 Special Projects, Ine.. a manufactures 
of fiberglass seating, paneling, planters and construe 
tions for special interior effects. 
(f) That as of August 29, 1969, a larger yo 
and backlog Was ae 


of Frigitemp’s sales 
hospital and environmenta 


that set forth in 


| control 


Frivt 


centage 
counted for hy 
and equipment units than 


temp’s prospectus of January 14, 1969 
(x) That officers, directors and employees of 
to contribute and did conti 


Frigitemp wer 
100,000 shares of its common stock owned by them t 
the capital of Frigitemp thereby immediately re 
ducing by that number its outstanding share and 


increasing the earnings per share and book value pet 
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share for the shares remaining outsta ding, inelud 


ng those available to the publi 


G. In connection with the Funds’ purchase of the 

$1,060,000 debenture from Frigitemp and the contribution 

¥ of 100,000 snares of the common -toek of Frigitemp to its 
: 

f; caypilt 1, reo is a condition thereo! defendants failed 
to wiseclost to the ! lividual pis itiffs the follow ne mate. al 
faets 

a) th t fants were ausime ind had used 
the Fund ra re all but a small part f the sha 
of Ir tem iwaiable to the } iblie and had use 1 ane 
would continue to use confidential mformation 

xi connection with vd purchases 

(hb) that the condition that Gerald Lee, Gerald 


Ross, Henry Gutman and Leon Guttman eontribut 
the capital of Frigitemp 100,009 of its outstanding 
shares of common stock then held by said plaintiffs, 


| 


was intended to reauce the number of shares out 


and cause an Immedial 


1 


standing by “aat number 


increase Mm e «s per share and book value pet 


share for the (1) shares of Frigitemp’s common 
stock then ow and to be acquired hy the Funds 


(Complaint, para. 21). 


H. On or about Septem) r 3, 1969, at the time of the 


contribution to the capital of Frigitemp of th 100,000 


chares of its common stock by the individual plaintiffs the 


market price for said shares was $21 per share (Complaint, 


para, 22) 


~y 
i, 


|. The individual plaintiffs allege that had they know) 
i@ Ta is aforesaid they would not have cont ec t} 
100.000 shares of Frigitemp to the cor anv’s capital (Con 


of 18.000 shares ata profit of not less than $150,900 (Com 


plaint, para, 24-25). 


| 
K. In 1971 when the Funds sold their remaining 125,000 
shares of I) temp they cl ress d th pric of tl ock 
ereb cfusine substantial damage to thy 7 share 


| Qn Mav 9, 1975 an alleged Class ac nm was con 
mene lin this Court (Betty Kaye v. G rald Le P (72 
( 1052)). he action is brought on behalf of all share 
holders of Frigitemp who incurred loss in connection 
with their stock ownership Frigitemp, im this aetion, 
alleges that any losses their shareholders suffered may ha 


resulted from the wrongful manipniation of the market 
price of the shares of Frigitemp by the Funds and that said 
Funds may be liable to plaintiff for all losses and expenses 
incurred by Frigitemp in defending Betty Kaye v. Gerald 


Lee, et al. (Complaint, para. 28). 
} 


M. The first cause of action for common Ilan fraud, 


brought on behalf of Frigitemp, claims that the acts of the 


defendants constituted a fraud and deceit against rigs 
temp and its shareholders; an unlawful mat ipnulation of the 


price of the shares of Frigitemp ; and a misne of inside and 
confidential information, all resulting in substantial damage 


to Frigitemp and its sharcholde rs ried emp sc 


recover from the Funds the profits which the Funds realized 
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on their sale of Frigitemp stock in 1970 in an amount not 
less than $130,000, together with the investment advisory 
fees realized by defendant Financial Programs, Ine. by 
in the net asset value of the Funds 


il LOU 


reason of the increase 
attributable to the value of the Frigitemp shares; any 
commissions or other fees 1 eeived by the defendants in 
connection with trading in the shares of Frigitemp; all 
damages, settlements and expenses incurred by Frigitemp 
‘n connection with the defense of Kaye v. Lee; and punitive 


damages of $1,000,000 (Complaint, para, 30-32). 


N. The second cause of action brought on behalf of 
Frigitemp under Section 10(b) of the Seeurities Exchange 


9 


Act of 1954 and Section 17(a) of the Securities Act of 1 


is based on the foregoing facts and seeks the same relief as 


the first cause of action (Complaint, para. 33-39). 


O. The third cause of action is brought on behalf of the 
individual plaintiffs under Section 10(b) and 17(a) and 
seeks $21 per share for the 100,000 shares whieh they con- 
tributed to Frigitemp or a total of $2,100,000 together with 
punitive damages of $1,000,000 (Complaint, para. 36-58). 
Liability of the Funds is predicated upen their failure to 
disclose to the individual plaintiffs that the Funds owned 
and would aequire 142,100 shares of Frigitemp’s public float, 
and that they were trading on the basis of non-publie in- 
formation. 

P. Tle fourth cause of action is brought on behalf of 
the individual plaintiffs, is based on common law fraud and 
secks recovery of the same amounts (Complaint, para. 
39-41). 

9. Plaintiffs allege that at all relevant times defendant 


Financial Programs, Inc. was the investment advisor to the 


1 defendants Robert E. . 
i nd employes 5s Ol 


int, para, 4 and 5). 


» been entered it 


formation 
cornering 
th the 

* Gerald 


5. As is obvious from the foregoing, the complaint con 


tains simple, straightforward and substantial claims of 


eommon law fraud and violations of the federal securities 
laws on behalf of Frigitemp and the individual plaintiffs 
They are clearly not, as the moving papers urge, ‘‘friv 


olous’’ and ‘*sham’’. 


6. Although the complaint sets forth specifie facts sub 
stantiating the charges, an affidavit of Gerald Lee is also 
Veing submitted to respond to the various claims made by 
the defendants on this motion and to bring to the attention 


of the Court additional facts in connection therewith. 


7. Finally, your deponent would like to comment on 


movant’s contention that the complaint should be stricken 


Affi javit of Gerald D. Fischer ia Op) osition to 


Defendants’ Motion to Dismiss or to Transfer 


as sham or that the action should be transferred to the 
District of Colorado because of the fact that this complaint 
was filed immediately upon the breakdown of settlement 
discussions between the parties. 

8 Attached hereto and submitted in opposition to the 
motion is an affidavit of Lloyd D. Feld, the attorney who, 
on behalf of Frigitemp, attempted to negotiate a settle- 
ment of the various claims of the parties prior to the 


commencement of this action. 


9. Prior to said settlement discussions in January, 


1974, the following relevant events had occurred: 


A. On or about March 28, 1973, the Securities and 
Exchange Commission had commenced a civil proceeding 
against Frigitemp and certain officers of the company, in- 
cluding two of the plaintiffs herein, Messrs. Lee and Ross. 
The complaint for an injunction filed by the S.E.C. alleged, 
among other things, that there had been wrongful ‘¢manipu- 
lations of the market of the securities of defendant Frigi 
temp’’ resulting from, among other things, Bernard 
Neutsch’s taking contre] over Frigitemp’s securities and 
making it a ‘“‘hot’’ issue so that the price of the stock would 
double. (See S.E.C. complaint, 112 A and 18, submitted 


as Exhibit to Defendants’ Memorandum of Law). 


B. The S.E.C. action was settled by a final judgment 
of permanent injunction and voluntarily consented to by 
the defendants. The judgment was entered into ‘‘only for 
purposes of this action and for no ot er purpose’. The 
consents to said final judgment of permanent injunction 
specifically state that defendants consent to the entry of 
the judgment ‘‘withort admitting or denying any of the 
allegations of the complaint’’. 
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C. After knowlelee of the S.E.C.’s proceedings be- 
came public and on or about May 9, 1975, an action was 
filed in this Court entitled Kaye v. Lee allegedly brought 
on behalf of all persons w ho incurred losses in connection 
with the purchase of Frigitemp-stock. The complaint in 
that action alleges the same claims as made by the S.B.C, 
Specifically, it is claimed that from January 1969 onward, 
the price of Frigitemp’s stock was manipulated and arti- 
ficially inflated to the detriment of the alleged class. As 
previously noted, plaintiffs herein urge that if there was 
a market manipulstion, it was the Funds and Mr. Deutsch 
who caused it. 


D. After the foregoing events and in 1974 an indict- 
ment was brought in this district against Bernard Deutsch, 
setting forth many of the claims raised by the S.1.C. in 
its proceeding, and based in large part upon the claims ef 
market taanipulation. 


10. With this background, ana some time in Janun: 
1974, Lloyd D. Feld, counsel for Frigitemp, contacted M.. 
Steinberg, who had theretofore made an effort to contact 
Gerald Lee, the president of Frigitemp, directly. M 
Steinberg advised Mr. Feld that he was counsel to the 
Funds and was investigating into the relationship between 
Frigitemp and the Funds. As the affidavit of Mr. Feld 
demonstrates, the parties attempted to settle the Funds’ 
claims. Without admitting any liability to the Funds for 
their losses, Frigitemp attempted to amicably resolve the 
matter by the proposal of what it believed to be a good 


faith settlement offer. Steinberg rejected the proposal 


out of hand and threatened, as he had throughout the dis 


cussions, to sue. It becam. apparent to Mr. Feld during 
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is that the Funds had, in concert with Mr. 
attempt to corner the 


he nevotiatiol 


deliberate 


Deut engaged in a 
market in Frigitemp’s stock and to run up the price, while 
having access to private and inside in 


at the same time 
Mr. Feld advised Mr. Steinberg that the rela 


formation, 
tionship between the Funds and Mr. Deutsch raised serious 


questions; that Mr. Deutsch and the management of the 


Munds were at all times acting together and rewardn 
wh other, in the form of illegal payments and other 
that the Funds had exercised no due dil 
y : and that it ill 
hehooved the Funds to now seek to blame Frigitemp for 
the market losses suffered as a result of their own greed 
With all of the facts in hand, and 
Frigitemp’s otfer of 


told 


by 


cousiderations ; 
eeyee in connection with their investments 


t 


and wrongtul conduct. 
with Mr. Steinberg’s rejection ot 
ttlement and continual threats at suit, and having 


Mr, Steinberg repeatedly of numerous improper acts 
the defendants, Mr. Feld had no alternative but to recom 


mend that this action be commenced to seek vindication 


for the damage caused to the plaintiffs. 


11. Throughout the settlement negotiations, Frigitemp 
red a fair and reasonable disposition with the Funds. 


desire 
However, when it became obvious that the Fund's counsel 
was being unreasonable, Frigitemp had no alternative but 


commence this suit in 


interests and 
Lee and U.S.A. ¥, 


4 
ILS 


to protect 
distriet, the forum in which Kaye v 


Deutsch are presently pending. 
For all of the foregoing reasons, plaintiffs respect- 


12. 
fully submit that this motion should be denied. 


Grratp D. FiscHer 


(Sworn to by Gerald D. Fischer on May 16, 1974.) 


we} 
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UNITED STATES DISTRICT COURT 
SoutHern District or New YorK 


74 Civ. 1335 CHT 


[Same Tit.e] 


Srate or New York } 
; r y 8S. : 
County oF New York j 


Geratp Ler, being duly sworn, deposes and says: 


1. I am the President of plaintiff Frigitemp Corp. 
(‘‘Frigitemp’’) and one of the individual plaintiffs in this 
action. I submit this affidavit in opposition to the motion 
of the defendants to dismiss t’e complaint or to transfer 
the action to Colorado. 

2. Iam fully familiar with all of the facts and circum 
stances involved in this action. 

3. I have been President of Frigitemp since 1955. In 
1969, Frigitemp was engaged in the business of selling 
refrigerators, food service equipment and temperature con 
trolled equipment. I, together with members of my family, 
and others in management, had built Frigitemp from a 
modest beginning to a point where it was in a position 
to offer its shares to the public. 


4, Prior to January 1969, I had never been employed 


by a publicly owned company and had no familiarity what 


soever with the securities or investment banking business. 
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Wile coMpalys Ssuve a 


I never even owned shares Of a pubil 
purchases made lor my account by a relative 


5. Several months after Frigitemp’s pub 
vised by Mr. Bi 


1in Mareh or Apri ot 1969, lL was ad 


wd 
nard Deutsch, then a stockbroke1 th the firm of Jatt 
& Co., that a mutual fund, whose hame iit did not disclose 
yas interested i purchasing a $1 million debenture tro 
Frigitemp if Frigitemp was willing to sell one. 1 advis 
Mir. Deutsch that Irigitemp wowd be interested in «i 
cussing With any lustitutional 1 or a possible placemet 
of its securities At and prior to tha time Mr. Deu 
was fully familiar with the current and proposed busi 
of Frigitemp. 

6 IT next heard from Mr. Deutsch concerning the ut 


named mutual fund in or about May or June 1969 whet 
ntation could be made by Tris 


he advised me that a pres 
temp to its representatives Mr. Deutsch then arranged 
for me to mee these persons in Las Vegas, Nevada, 12 


t there with Mr. Deutsch and 


about June 1969. I met 


Stanley Duboff, and was 


ntroduced to at lea 


“as soeclate, 
Financial Vi niu 


three other person acting on be half of 


lund, Ine. 

Programs, Inec., which was also the investment advison 
Financial Dynamics Fund, Inc. and Financial Industrial 
Fund, Ine. (FVF, Finaneial Dynamic Fund, Ine. and 
Fund, Ine. are hereinafter f 
sentative neluded John 


(PVE). and its investment advisor Minanela 


Financial Industrial 
‘Ponds’’), These repr 


| 
to as the 


Hurley and two others 
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7. The meeting was brief, less than om half hour. 
I'VEFCs representatives seemed more anxious to get to the 
eambling tables than in Frigitemp. I did have time to 
ake a short presentation of the busimess and affairs of 
‘rigitemp. I deseribed Frigitemp’s current business ond 
ie events which had occurred since January 15, 1969, the 
date of the prg peetus used in connection with Frigitemp’s 
public offering, the latest publhe document concerning Frigi 
emp. IL told #VE’s representatives that Irigitemp was 
the process of an acquisition program to expand its 
DUsliie and establish . comprehensive and integrated 
‘interior installation business. I also told them about 
Frigitemp'’s plans to acquire a business and patents for 
temperature and humidity controlled systems for shipping. 
| also disclosed to them information conceruing Frigitemp’s 
saies and earnings. In particular, I told them that, although 
| expect doa decline in sales and a loss for the first six ‘ 
months of 1969, on the basis of current backlog and the 
pending acquisitions, Frigitemp would have a substantial 
inerease in sales and earnings for the second half of 1969, 
as well as for that entire year. In fact, Frigitemp’s Semi 
\nnual Report for the period ended June 30, 1969 showed 
sales of $854,083 and alos of £56,087 as pared to sales 
of $1,219,541 ana a profit of $40,110 for the six months 
ended June 30, 1968. For the vear ended December 31, 
1969, Frigitemp’s sales were $3,681,861 and it earned 
£337,999 as compared to sales of $3,025,240 and earnings 
of $106,579 for the year ended December 31, 1968. 
8 After this meeting, I learned that Mr. Deutsch had 
a long standing personal and business relationship with . 
the representatives of FVEF and its investment advisor 
and that he had disclosed a great deal of material confi , 
¢ 


al 
oda 
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; 


dential non-pubiie information about Krigitemp to these 
persons prior to the meeting. 

9. Following the meeting with the representatives of 
EVE and its investment advisor, I said to Mr. Deutsch that 
[ was surprised that these persons were not making a more 
detailed analysis of Frigitemp and that their investigation 
appeared to be so cursory that I dispaired that Frigitemp 
would obtain the 


EVE and its investment advisor had all they needed to 


financing. Mr. Deutsch reassured me that 


o worry about the investment being made 


know and not 
by them. He stated that the purpose of the meeting was 


just to meet me. 


10. Shortly thereafter, Mr. Silver went to Las Vegas 
to meet with Mr. Deutsch and representatives of FVF and 
its investment advisor. Ile reported to me that he, too, 
was astonished by the brief and superficial inquiry that 
the representatives of FVF and its investment advisor 
made and commented upon their anxiousness to finish their 
business quickly in order to get to the gaming tables. He 
also told me he disclosed to the representatives of FVF 
and its investment advisor the same information as I had 
disclosed to them. 


11. In connection with the purchase by FVF of the 
¢{ million debenture of Frigitemp in August 1969, the fol- 
lowing detailed confidential information was furnished to 


its representatives and investment advisor: 
(a) That Frigitemp was negotiating and sub- 
sequently entered into an agreement with Erie Rath 
and The Rath Company; that in connection there 


139a 
Aflidavit of Gerald Lee wm Opposition to Defendants’ 
Motion to Dismiss or to Transfer 


with, there was being developed certain prototype 
units of a temperature control and cooling device for 
standard containers to be used in shipment of various 
products; preliminary tests 0 dicated that said units 
vere of marketable quality, that Frigitemp would 
manufacture these refrigeration and temperature 
control units and would sell and lease the units 
through a subsidiary to be formed, with Frigitemp 
owning 85% thereof, and with said su sidiary au quir- 
ing the patents on the units owned by Erie bath and 


The Rath Company. 


(b) That Frigitemp was negotiating to acquire 
all of the outstanding sto k of Labequipeco, Inc. and 
R& H Metal Products Corp. and that the acquisitions 
of these businesses would substantially imerease 


Frigitemp’s sales and earnings. 


(c) That the allocation of total sales and back- 
low accounted fv. by different aspects of Irigitemp’s 
business had changed from that rete cted in the Janu 
ary 15, 1969 prospectus and a larger pereentage of 
hoth sales and backlog was now accounted for by 
hospital and environmental controlled equipment and 


units. 


Attached hereto as Exhibit A is a copys of page 20 and 
the Third and Ninth schedules to the August 2), 1969 agree 
ment under which the $1,000,000 debenture was sold by 


Frigitemp to FVF, setting forth the above information. 


12. Our counsel, Feder & Kaszovitz, Esqs., prepared 
the documentation for the sale of the $1,000,000 dehenture. 


They sent these documents consisting of a forty nine page 


SAN FRANCISCO Ah 


ROUNKH, ite Be AWWtrw 
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agreement together with nine schedules, a thirteen page 
debenture and a nine page warrant to F’\ I’ and its counsel. 


Our counsel received vVirl ially no comments Ol all of these 


papers and no leva! ‘Sdue dihgence investigation was mace 
US I: VI's COUlS¢ l. Mut counsel and \ K's counsel nevel 
even met. The debenture was issued on or about August 


yA H 1969, The elosimy, if it can be called that, took piace 
‘ ! 


at our counsel’. office when a messengel delivered a check 


to Frigitemp’s order for $1,000,000 and our counsel de 


p’ 
livered the debenture. Our counsel remarked that this was 


a most remarkable transaction, 


13. Prior to the purchase by EVE of tac $1 million 
lebenture irom i clit np, 1 was told that the representa- 
tives of FVE and its investment advisor insisted, as a 
condition of the purchase by FVF, that shareholders of 
Frigitemp contribute 100,000 of their shares to the capital 
of the company. Because I believed the investment of $1 
million in Frigitemp was for the best interests of Frigi- 
temp, I, together with Gerald Ross, Henry Gutman and 
leon Guttman, agreed 9 and did contribute 100,000 of 
our shares to the capiti Frigitemp as required by FVF 


and its investment advi-v. 


14. Neither I nor any other officer of Frigitemp was 
ever told by the representatives of any of the Funds or 
their investm ut advisor, nor did we know, that the Funds 


had purchased any shares of Common Stock of Frigitemp, 


until January, 1971. Prior to January, 1971, neither I 
nor any other officer of Frigitemp ever looked at its daily 
-tock transfer records, much less took the .rouble to caleu- 


late from each deily record, tie number of rigitemp 
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shares being acquired in the open market by any person. 


No officer of Frigitemp had ever betor been connected 


with a public company. Management’s interest was to 
make I’rigitemp a protitable business for the benetit of all 
shareholders. My family and I firmly controlled Frigitemp 
through ownership of approximately 59% vs its outstanding 
stock. I had no reason to care what Frigitemp’s stock 


} 


transfer sheets might have shown about accumulations of 
shares by others. To devote the substantial time and effort 
to review the daily transfer sheets, establish an account 
for a shareholder and to maintain a running balance of 
the number of shares such shareholders had purchased and 
sold never oceurred to ans of us asa worthwhile eXeErcise, 
especially since out transfer agent would furnish to us a 
statement of the holdings of each shareholder once a year. 
In any case, no officer or employee even knew how to read 


and interpret stock transfer sheets. 


15. In January, 1971, Joseph Heilbrun told me that Mr 
Deut:ch had told him that the Funds had cornered the 
market in Frigitemp stock in i969 and 1970. When Mr 
He '!brun became associated with Frigitemp in 1971, he 
confirmed this faet when, for the first time, he removed 
Frigitemp’s transfer sheets from the envelopes in which 
they had been delivered. Attached hereto as Exhibit B is 
a schedule of the Funds’ purchases as reconstructed from 
Frigitemp’s records. It shows that the Funds had pur 
chased in excess of 140,000 shares. The total number of 
shares of Frigitemp available to be traded publicly during 
this period was not more than approximately 186,000 


shares 


16. During the period from January 1969 to March 


1970, the bid prices for Frigitemp’s shares in the over-the 
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counter market steadily rose from a low of approximately 
$9 per share to a high of $37 per share. I did not know 
then Laat this price increase was due to the purchases made 
by the Funds during this period. Beginning in March 
1970, after the Funds ceased their purehases, Irigitemp’s 
shares began a steady descent in price to $4 per share at 
the er.d of 1970. The daily price quotations for Frigitemp’s 
shares in over-the-counter market in 1969 ana 1970 are 


attached hereto as Exhibit C. 


17. Following the purchase by fy of Frigitemp’s 
debenture, and in Octeber or November 1971, Robert Anton 
arranged to meet with me at Frigitemp’s offices in New 
York. He advised me that the Funds had sold out all of 
their shareholdings in Frigitemp; that he felt that Frigi 
temp was a good company and going places; but that Frigi 
temp was persona non grata v.ith the Funds and its invest 
ment advisor because of the bad investments that they 
had made with and through Bernard Deutsch. I have since 
learned that the Fu.ts aequired, through Mr. Deutsch, 
substantial positions in various highly speculative com 
panies, all but one of which, I believe, are now defunct 


or unsuccessful. JI do not know the extent to which the 


Funds invested in those companies and whether or not 
the Funds and Mr. Deutsch cornered the market for their 
shares. During the course of my discussions with Mr. 


Anton he never said anything concerning any losses which 
the Funds had incurred in the stock of Frigitemp, nor did 
he voice any complaints about it. 


18. Frigitemp’s dealings with FVF and its investment 
advisor were through Mr. Anton and Mr. John M. Butler. 
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In telephone conversations between us, I attempted to con- 
firm that Frigitemp’s debenture was for sale and determine 
whether it could be purchased by Frigitemp. After several 
telephone conversations betwe n us, a bargain was reached 
for the purchase of the debenture by Frigitemp for $900,000. 
Mr. Deutsch again acted as agent for FVF and arranged 
for the sale of the debenture, through an intermediary, to 
Frigitemp. The intermediary obtained a substantial profit 
in this transaction. 


19. The Funds have not taken any action against Mr. 
Deutsch, the person whom the Funds now claim fraudu 
lently induced them into making their investments in Frigi 
temp. Instead of suing Mr. Deutsch, they have instead 
chosen to look to place the responsibility for their losses 


away from themselves and Deutsch. 


20. In a belated effort to blame Frigitemp for their 


losses, the Funds, in their moving papers, attempt to dis 


eredit the name and reputation of Frigitemp by reference 
to the prior proceedings before the Securities and Exchange 
Commission. These proceedings did not result in so much 
as an allegation that Frigitemp or its officers participated 
in any way in ‘ne open market purchases of the Funds. 
Although the Funds and their management were not in 
dicted with Mr. Deutsch, it is apparent that the Funds 
actively participated in the wrongful manipulation of the 

f the stock of Frigitemp. For the Funds to now 
po- ore themselves as innocent bystanders in a scheme to 
manipulate the price of t... stock of Frizitemp is ludicrous. 
Armed with the information that Mr. Deutsch was furnish 
ing them, together with the inside information which had 
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1 


been made available t> them by Frigitemp in connection 


with the private placement of the #1 million debenture, the 


Funds went rampant in their purchase of the Frigitemp 


shares and drove the priee skyward. In 1970 the Funds 


realized approximately $130,000 in profits from the manipu 


lation of Frigitemp’s shares. However, they obvious) 
held on too long and did not sell the bulk of their holdings 
until 1971 when the entire stock market had declined. By 
dumping all of their remaining stock, the Funds acceler 
ated the downward price movement, Having been victinis 
of their own greed as a,result of the manipulation they 
engaged in with fr. Deutsch, the Funds now seek, as an 


afterthought, to recoup their losses from Frigitemp 


21. I respectfully submit that the complaint filed here 
against the Funds, its investment advisor and its officer 
states valid claims on behalf of Frigitemp of market manip 
ulation and on behalf of the individual plaintiffs who were 
wrongfully induced to contribute 100,000 sLares to Frigi 
temp in 1969, without knowledge or i:.formation concerning 
the accumulation of Frigitemp’s shares by the Fuids hav 
ing been disclosed to them. Accordingly, I respectfully 


request that defendants’ motion be denied in all respects 


Gerald Les 
Geratp LEF 


(Sworn to by Gerald Lee on May 15, 1974.) 
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Exhibit A to Lee Affidavit in Opposition to Defendants 
Motion to Dismiss or to Transfer 


kxcerrprs rrom Avaust 29, 1969 Denenturr AGREEMENT 


CONTAINING CONFIDENTIAL INFORMATION, 


signn nt, servi-e Yt other intangible wsset, | 


or for fees OF expenses in connection with che if 45 |. 
= 


promotion or organization of the Company, OF 
of any of the Schedu.ed Subsidiaries, except 
es set fortn in the schedules tt? this Agree- 


ment. 


(w) projected Acquisitions: 
ProjectcC (eas 


(i) The Compeny 


an agreement with Eric 


Comoany pursuent to which, if certein P 


totype units of a temper*ture control end| 


| 


cooling device for standard “containers” | 


used in transportation ere found to be 


| 
| 


‘ oer ot 
as effective °F predicted, ane 1£ certs1t 


other eonsit*.oae #t* met, The Compeny will 
| 
{ncorporete ? new subsidiPry corporation | 


to §°)+ and Llerse such refrigeration 

and temperature control units, which 
units are to be menufactured by The Com- | 
pany. The Company will own eighty five 


per cert (85%) of such new subsiaiPry 


The Company is comnitted to vrovide the 


new subsidiary wit 
Thousand end 00/100 ($500,000) pollars 


{or overeting finds to be advenced 7S the 


cepitel requirements of the new subsidi- | 


pry dictate. The units manuf ectured by | 


* . 
c aidan | 
| The Comoany are to be sold to the new 
/ | subsidiary Pt 8 mark-up of 30% over the 
/ \ id a 
Se, | Company's cost of menufacture. The nev 


subsidiary is ©° assign certein petents 


relating to the unit to the new subsidi- ' 


™ 


pry. The Compeny will issue to Eric Reth 


upon the leesing of five hundred of the 


units, six th and (6,000) sheres of the 
stock. 
(ii) The Comvany is presently negotie- 
| 
\ 


ting pgreements to ecauire pall of the 


outstending stock of Labeauivco, Inc, and 


es 
———— eae 


of R&H Metal Products Corp., in exchenge 
%. 


for up to 70,000 sheres of the Scock, 
with edditionel sheres of the stock (not 
\\ 

exceeding 70,000 additional sheres) 18- 


suable in proportion to increesed errn- 


—_— 
—— 


ings by Lpbeauipceo, Inc. and/or vy R&H 


Metal Products Coro. 


— 


Compeny Sheres. The 


roor-te Action: 


(x) Co 


riete and ali reouired cor- 


———- 
————— ea 


Compeny, bY aoproP 


porate action, has duly authorized the terms 


and provisions of this Agreement. The Stock | 
| 

{gs not subject to pre-emptive rights of eny 
vhen issued in eccordency 
| 
end provisions of this Agreemen! 


stockholder, end, 


with the terms 


‘he Debenture or the Warrants will be yvelidly 


issued, fully ppid and non-essessable- 


-21- 


} g ! ¢ , 
Agreement Between Frigitemp Corp. and 
Verature Fund, dated as of Aupust 29 


Financial 


| THIRD SCHEDULE 
Business of Frigitemp Corr. and 


Subsidiaries 


See information contained in Frigitemp Corp.'s 


prospectus dated January 15, 1969, under the headings "Busi- 


ness" and "the Company", for a description of the business 


in the nature of the business conducted by Frigitemp althougt 
the allocation of total Company sales and backlog accounted 


{ 
| 
| 
| 
\ 
| 
t 
! 
| 
now being conducted by Frigitemp. There has been no change | 
! 
' 
| for by the different aspects of the Company's business hes | 


changed and a larger percentage of both sales and backlog IN\I 


4) | ° . e s : 
is now accounted for by "hospital and environmental controll- i 


o 
ed equipment and units". 4 


The agreement with Eric Rath and the Rath ue 


‘ ment to which ts Schedule is annexed, may result in the 


Company and a newly formed subsidiary manufacturing, selling 


and leasing units for refrigeration and controlling tempera- 


i Company, dated July 28, 1969 and referred to in the Agree- f 
I 
ture and moisture in standardiz 
| 


! 
lized containers uded in the | 
shipment of different products. | 


If negotiations now being conducted for the pur- | 


L 


chase of R & H Metal Products Corp. and/or Lubequipco, Inc. 


~ 


are concluded, such newly acquired subsidiaries will be 


{ 


engaged in different aspects of the lines nov engaged by 


1 


the Company. 


—_ 
Oe + te ee ee ee re eee ons eee 
om enwom we * 
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Also, the Company and its subsidiaries are 
parties to union agreements with Local #719, af Ciliated 
with the International Production, Service and Sales Em- 


ployees Union, covering most of the Company's employees. 


P< tents 


None. However, certain patents may be acquired 


a subsidiary to be formed, all under the terms of the 


ment between the Company and Eric Rath and The Rath 


described in the Agreement to which this schedule 


= ‘ » } 
annexea. 
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Dates Amount: Dates Amounts Dates Amounts 
1969 

4/13/69 l, ) ] 1,900 11/6 200 
4/17 2 100 Livia 400 
1/2) )O 1/7 1,100 LES ES 400 
4/22 1,100 7/10 1,200 11/20 1,600 


9/6 dy ) / 300 
‘ 5/7 6,19 24 300 1970 a 
“ 348 20 /29 800 

»/9 1,UU ‘30 ] OU 


6 1, 300 8/5 00 1/23 20 
/ 19 5, BI /6 eee 1/26 209 
5/20 4/60 {7 500 1/24 100 
S21 2, 3/8 600 1/30 200 
5/22 1,500 /\1 2,900 2/6 1,400 
5/23 ' ] 3/14 80 2/27 200 
»/27 £, 50 Wa ih 400 3/4 100 
5/28 1,90 8/18 2,500 3/5 900 
6/2 3, /20 1,400 3/23 700 
6/3 L , ( 3/22 2,500 4/1 800 
6/4 ) 3/25 2,000 4/9 500 
f ) bau 8/28 1,300 4/16 1,000 
6 /' P if se 2,200 5/19 1,200 
6/9 S| I/2 200 
6/10 »/3 1,200 
f /\] bars ) 5 60U 
6/12 400 y/) )U 
6/16 4,5 9/16 2,609 
6/17 600 9/17 1,100 
6/18 )0 9/19 200 
6/19 80 10/29 3,400 f 
6/2 ' 10/30 1,300 
6/2 700 Liss 1,300 
6/30 Zen 1175 4,600 
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Dairy Prick Qvorations For ric. EMP’s 


Common Srockx iN 1969 anp 1970, 


NATIONAL QUOTATION BUREAU 151a 


NCORPORATEC 


CHICAGO 116 Nassau STREET BOSTON 
SAN FRANCISCO Niw Work, N. Y. 10008 LOS ANGELES 
212 — 349-1800 
AUGUS?} 23, 1972 


A REPURT 


QUOTATIONS _ FROM THE NATIONAL DAILY QUOTATION SERVICE - EASTERN SECTION 


ISSUE - FRIGITEMP CORPORATION (NEW YORK) COMMON STOCK 


BID PRICES ASKED PRICES 
1969 1 ae HIGH LOW 
JANUARY 16 (FIRST AVAILABLE) 9 9 il 11 
17 12 II 13 1/2 12 1/2 
20 12 Il 14 12 1/2 
21 12 10 1/213 12 
22 II 1/2 10 1/2 ‘13 12 
23 12 10 1/2 13 12 
24 II 3/4 10 1/2 ‘12 3/4 12 1/4 
27 12 my? 12 1/2 
28 13 12 13 3/4 13 
29 14 12 3/4 = 15 13 3/4 
30 13 1/2 13. 1/2 14 1/2 14 
31 14 13 14 1/2 14 
FEBRUARY 3 14 1/4 13 1/4 15 14 1/4 
4 14 1/4 LT ae | 14 1/2 
5 14 1/2 133/45 14 3/4 


1969 


FEBRUAFY 7 


MARCH 


10 - STOCK EXCHANGES CLOSED 


14 


3/4 


1/4 
1/4 
1/4 


1/2 


1/2 
1/4 
1/4 
1/2 


1/4 


1/4 


1/4 


1/4 


1/4 


1/2 
3/4 
3/4 


3/4 
3/4 
1/2 


3/4 
3/4 
I/2 
1/2 
1/2 
1/2 
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1/2 


1/2 


1/4 


* 


1969 


MARCH 


1969 


JUNE 


JUNE 


JULY 


28 


2 


Ifé 
1/2 
1/2 
1/2 


1/4 


3/4 
3/4 
3/4 


3/4 


2 3/4 


3/4 
3/4 
1/2 


1/4 


d igee 


21 


1/4 
1/2 
1/4 


1/4 


3/4 


3/4 
3/4 
3/4 
3/4 
3/4 
3/4 
3/4 
3/4 
3/4 
1/2 


1/4 


1/4 


1/4 


1/4 


AUGUST I 


1969 __ 


AUGUST 


NOVEMBER 3 


4 


1969 _ 


NOVEMBER 5 


DECEMBER 


1969 | 


DECEMBER 15 


JANUARY 


c 


[Sal 


(10) 


1/4 


1/2 


3/4 


3/4 


160a 


162a 


1970 


30 


1/2 


1/2 


30 


26 


33 


33 


34 


™ 


AI 
4 


34 


2 


MARCH 


33 


34 


wo 
~ 


35 


40 


36 


36 


37 


9 


37 


37 


4U 


37 


7) 


37 


35 


37 


37 


ot > > = bor hore 
Te) ; - + oo 
™ ~ ™ ™~ to) e 
oo ~ ~>) ~ ~ wa 
co ZS ~” Ls uw 
= -— os ON MN 


1970 


APRIL 


- NOT AVAILABLE 


26 


27 - NOT QUOTED 


9Q 
LO 


29 


I 


- NOT QUOTED 


1662 


OCTOBER 


1970 _ 


OCTOBER I2 


NOVEMBER 


1970 _ 


NOVEMBER 19 


20 


DECEMBER 


1970 


DECEMBER 


THE ABOVE QUOTATIONS REPRESENT PRICES 
COMMISSION. DO NOT REPRESENT ACTUAI 


NOT BEEN ADJUSTED FOR STOCK DIVIDENDS OR. SPLITS. 


|< 
lJ avr A ( 


J. BARRYSLONG || 


Assistant Vic -Pres ident 
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Affidavit of Lloyd D. Feld in Op; sition to Defendants’ 
Motion to Dismiss or to Transfer 


oT 


UNITED STATES DISTRICT COU] 


SOUTHERN 


{ 


" 
COMP ain 


oft 4 olorado. 


2 In January 1974, Gerald Lee, th 
") ealle 


temp Corp. (‘‘Frigitemp 1 my 
Alan Steinberg, an attorne) 
Inc., Financial Industrial F 


‘Funds’ 


Fund, Ine. (the 


him to obtain informatio} 
nds. 


ith the Fu 


called Mr. Stem 


hed any information concern 
the Funds, he should get in 


th 


told me that he had been r \ to! 
he Funds concerning the conduct of Funds’ former 


management and 


Convertible Sul 


in 1969. 
mation furnished to him would ever 


f my chen 


itemp’s $1,000,000 
0 it at a loss of $500,000 beeause the int es 
the Debenture of 514% as very low con pared to pre vail 
ing rates in April 1972. Mr. Steinberg also told me that 
Funds had lost a total of ay ximately $1,500,000 in trac 
ing the shares of Frigitemp and that the Funds’ shares of 


Frigitemp had been sold as a result of a managerial decision 


to indiscriminately dispose of all securities which had heen 


recommended by Bernard Deutsch. He also stated that if 


the Funds were to assert any claims against Frigit 
was prepared to recommend to the Funds 

such claims for not more than $800,000, beeat 

the opi ion that th » were many defee 

claims. He also told me that the Funds and Financial Pro 
erams, Ine. were the subjeet of an investigation by the 


Securities and Exchange Commission relating to t 
-urities dealings. I told Mr. Steinberg that 

Funds’ conduct in connection witl 

hy no means above reproach since their relationship and 

activities with Bernard Deutsch raised many questions and 

since T had reason to believe payoffs had been made to an 


officer of Financial Programs, Ine. to induce him to purchase 


1] amount the 


fre ce of 


1969 in 


their cooperal on 


Affidavit of Lioyd 
Motion to D 


In my recommen 


tlement with the Funds. 


At my next meeting 


t di 


Frigitemp’s Debent 
EVE had lost 500,000 on 


lieved he had a very strong 


not be willing to settle 

he now firmly demanded 
$300,000. Until this time, 
sion of a claim agains 
action and T began to thinl 
ings with * Steinberg 
suddenly 

pared to give him 1 

Mr. Steinberg that t tiement , ze he now proposed 
was out of the question. I told him that the conduet of FVF 
and its investment advisor in purchasing Frigitemp’s De 
henture was reckless and rresponsibli and | had eoncluded 


there were unlawful ulterior motives ng this invest 
ment. [ als him that | reg: i conduct of 
Funds in cornering the market for Frigitemp shares 
tamount to a manipulation. I cited to him specific ins 


of payoffs made and other considerations given to an officer 


o induce hi purchase 
Steinberg replied that he was 
investigated their 
id that the personnel of its in- 

tment advisor had acted properly. 
Subsequently, Mr. Steinberg » that the Funds 
yt make an investment in Frigitemp and proposed 
a settlement which he regarded as fair, Essentially, 
proposal involved the issuance by Frigitemp of debt 
securities to the Funds told him that such 
might invols x problem the Funds and 
charges to the f Irigitemp, 


unt of th ‘ttlement wi ut ol 


‘conduct of the 


I told Mr. Stein! 


‘| the filings of EF VIP with the Securitie 


(‘ommission and had discovered evidence 


even kno ‘rigitemp’ neipal busine 
portfolio indicated highly questionable trans 


actions with numerous companies evidently recommended 


to FVEF by Bernard Deutsch. Mr eimberg continued to 


} 


st that the Funds had exercised diligence in its 
purchase of shares and FVI’s purchase of Frigitemp’ 
Debenture and that » Funds and their investment advisor 
had acted properly and, in any event, the Funds would not 
ponsible for the miseconduet of their investment 

sinberg I thought his position wa 


the settlement he had proposed 


15 As a last resort, my artner, Joseph S 
Y | I 


I met with Mr. Steinberg and proposed a settlement to the 
fund In es e, the proposed arrangeme} volved an 
‘nvestment of $2,000,000 by the Funds which \ ould yield 
nterest of 18 annually and be seeured by F1 itemp’s 
eustomers notes. In addition, the Funds’ investment would 

convertible into Frigitemp shares at a conversion pric 


‘ivestment for the Funds and extremely generous 11 View 
of their miseondu Mr. Steinberg rejected this proposal 
out of hand and s rmed out of our oes tating that he 


mend im tion and resign as counsel 
iH tal 1 that he \\ yuld now get the i} | roval ot th 
Funds’ management to file its complaint agaist m) client 
At th pol I econeluded that furthet attempts at settle 
ment were hopeless 

16. Following this last meetin: with Mr. Steinberg, we 


hject matter is presently pending, 


17. Mr. Steinberg called me after he received the com 
ry angry that Frigitemp and the ind 


| pla ntiffs had commenced an action avainst his 


Jients. He stated that the principal reason Tor hits 


s/ Lloyd D. Feld 
Luoyp D. Feup 


lon May 16, 1974.) 
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Affidavit of Gerald D. Fischer in Opposition to Motions 
of Defendants Financial Programs, Ine. 
Robert E. Anton and John M. Butier 


ATES DI 


thi 
motion 


miunhacer, 


York firm of Jat 
oh Mr. Deutsch 


2100 share 


Mi 
Now 
an artificial manip lation 
Similarly, plaintiffs beli 
through depo..tions, that those sami 
Mr. Deutsch and Jaffe & Co. here n 


an accelerated decline in the price of 


a £1.000.000° de 


place here in 


and wa accomplished bv the lelive \ 


10,000 to Frigitemp at a closing held here 


Affidavit o rald D. Fischer in Opposition to Votions 
t Defendants Financial Programs, Inc., 


lioLert EB. Anton and John M. Butler 


I nneciion with that transaction, the individual plaintiffs 
eC! required to contribute 100,000 shares ol Frigite mp 
com tock to the capital of Frigitemp. Further, in 


connection with thats ile, I rigite mp disclosed to the Funds 
| confidential and non-public information both 
orally and in the agreemen of debenture itself. The 
agreement of debenture, together with the disclosures con 
tained therein, were sent by Frigitemp from New York 
to the Funds in Colorado who, in turn, used that informa 
tion to effect the purchase ot Frigitemp common stock, 
through Mr. Deutsch here in New York. 

1) The affidavit of defendant Anton discloses that in 
Frigitemp in New York 
» discuss mite! t pa ments on the debenture, He admits 
“und, Ine. he 


the Summer of 1971 he met wi 
that as an officer of Financial Dynami s | 


1 Frigileup’s stock for said fund. The details 


purchase 
of his involvement in those purchases are not given and 
plaintiffs do not presently have any knowledge as to Mr. 
Anton’s contacts with this State in connection with the 
purchases. The only reasonable inference, however, is that 
those purchases were made through Mr Deutsch and his 
brokerage firm here in New York, How many trips and 
visits he made to New York in connection with the Fund's 


ion of Frigitemp’s stock is not disclosed. 


Ki. Mr. Anton also adtiits in his affidavit that he pat 
ticipated in the sale of the Frigitemp stoc Similarly, no 


details of how that sale was made are given. 


KF. With respect to the affidavit of defendant Butler, he 
admits that he rev ew d the closing doeuments on the pur- 
cha e of the debenture md participated in several telephone 


‘rsations with Frigitemp in New York in connection 


rf (rere 
De 
Robert EB. 


ancial Ven 
fendant Anto 
Bint 


and What cou! 


York. 


New Y« 


ir co-conspirator 


price of Frigitemp stock. Since the 


this ense rot 


wi Iw 


sition 


Financial grams, Th 


Robert E. Anton and John M. Butler 
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Reply Affidavit of Alan Steinberg in Support of Fund 
Defendants’ Motion to Dismiss or to Transfer 


UNITED STATES DISTRICT COURT 


SRIF’?}. 
*) and Financial 
1 with this Court 
supporting affidavit 


a motion ismuiss and strike pursuant to Ru 


}(6) and 9(b) of the FLRLCLP. or in the alternative 


to the U.S. District 


) 


of Colorado pursuant to 28 U.S.C. 1404(a) 


In response to defendants aforementione 


laintiffs in the 


one LLlovd eld, counse] for pli 
sworn to on May 16, 1974, 
characterizations, half-truths and 
in an effort to ensure that 
opportunity to fully 
motion as well ; » facts and cireumstanees 

which vive rise to the prese nt controversy, the 

be aware of certain additional information hereinafter 

seribes While in some instances, Feld’s statements m;: 


on the substance of the Fund’s motion, 


claims against 
the Iunds 
£300,000, 


deteet . 


part untrue 


ir conversa 
{ wf +] : 
Ing Trom thet 


yn common st 


| considered 10 


Feld that in circum 


cil 


[ advised 
were disposed to settle claims without 


reasonable a 20 rule of thumb as hbase 
cordingly a cash ettiement of not less than 
Kunds pro\ ided that 


without the necessity of 


Reply Affidavit 


f Alan Steinbe 


] 


nnd 


qian support of } 


De fendants’ Motion to Dismiss or to Transfer 


's of pursuing 


tivation. At no time 
vest O1 imply | was of the opinion 
cts in the Funds’ 


alll 


~ affidavit, Feld states 
eonduet of EVE and its inv s 


rechasing Frigitemp’s Debenture was 


col eluded there were 


this investment. I also 


] M4 ° 
the in corne) 


as tantamount to a 
tements were 


made to m« 


Keld states 


) 
SOG 


O00,000 debenture 
rate was very low compared to pre 
in April, 1972. While the motivation behind 
of the Frigitemp debenture is not in 
king such statemen 


not at that time 


rates in April, 1972 | 


) 1 
es 


the principal reasons FV] 
debenture w ‘ it had experienced diffi 
I rigitemp rest payment commitments 
debenture. 


a: 30 paragraph fifteen of Feld’s affidavit, Feld states 
that I rejected his proposal out of hand and ‘‘stormed out 


tating that he would convey our proposal 


g. paragraph three of Feld’s affidavit, Feld states 
that repre ented that I ‘‘wished to obtain information 
coneerning the transaction whereby in 


£1 OO0,000 principal amount, « 


temp repurchased its 
Subordinated Debenture, which it had sold 


vertible 


Fund, Ine... .’’ and that I had assured 
informati rnished him would 
~ 


triment Ol my cli 


misundersta 


Court should be advised 


purpose in requesting a meeting was to dis 
circumstanees surrounding the repurchase 


2, of the alorement 


L974, yp: 


<t which I have di 


: 
debenture has not 


on this Court to the 


] 


this Court infer that I dealt other than in good faith 


im. Had Feld’s conduct been of equal standard, 


matter would not be before th 


Alan Steinberg 


ALAN STEINBERG 


May 30, 1974.) 
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Decision of the United States District Court 


UNITED STATES DISTRICT COURT 
rr oF New York« 
235 (CHT) 


[Same Titte] 


NNEY, d. 


All six defendants in this ac 
for an order dismissing the complaint for fal 
claim for which relief can be granted. Fed. I 


(6). For the reasons 


‘OMPLAINT 


When a motion is made pursuant to Fed. R. Civ. P. 12(b) 
(6), the l-pleaded material allegations of the con plan 
are take.. as true. Therefore, hef » the grounds for dis 
missal are discussed, the Court will attempt to summarize 
the material allegations of fact contan ed in the complaint.’ 

Plaintiff Frigitemp Corp. (‘‘Frigitemp’’) is a New 
York corporation. The four individual plaintiffs—Gerald 
Lee, Gerald Ross, Henry Gutman and Leon 
were stockholders of Frigitemp during the relevant period. 
Defendants Financial Dynamics Fun Inc; (“FDP”), 
Financial Industrial Fund, Ine. (‘‘FIF’’) an Financial 
Venture Fund, Ine. (““FVF’’) (collectively ‘*The Funds’’) 
are publicly owned, open end investment companies, com 
monly known as mutual funds, located in Colorado. They 
are managed by defendant Financial Programs, Inc. The 
‘ndividual defendants named in the complaint—Robert An- 
ton and John M. Butler were officers and employe es of the 
defendant corporations during the relevant period. Since 
Frigitemp’s claims are severable from the indiy idual plain- 
tiffs’ claims, the Court will first summarize Frigitemp’s 


allegations. 


LS.000 of thei 


f $130,000. In 1971, 


were done knowingly 
Frigitemp and 


} 
ts 


im # 
‘ ‘ Wiihi 
shareho 


plaintiff 
ar { ndat 


romul 


i@ Securities ‘ ‘ f 193 


ereuncde rs and 


7iq(a) 


reducing 


contribution be made, 


‘‘material’’ facts (¢ 


‘{ Defendant 


stare 


INCTease I 


mon stock then owned by 


Funds.’? (Complaint, { 21) 


four individual plaintiffs then go on 


nown these facts, they would ne 


ley \ 


their shares, which were then sel 
$21 per share, 
Defendants are alleged to have acted int 
knowingly pursuant to a con piracy. The tour pli 
£9. 100,000 (100,000 share 


seek damages in the amount of 


acts con 


X $21 per share) on the theory that defendants’ 


I l I tl aim = 
il a s Of com ) law traud and d t (Claim =4) 
CLaim #1 

\ll defendants move to dism this claim—Frigitemp 
common la fraud and deeeit claim on the ground that 
rigitemmp has no standing to sue 1K t wi rot the di 
frauded party 

Ir) temp, relying principally upou Diamond v. Ore 
) 24 N.Y.2d 494, 301 N.Y¥.S.2d 78 i$ N.e.2d 91 
1969) ind Nel a Vi Ci Seu ia Ie ad S17 (2a Gir. }, 
cated ther qrounds, 94S, Ct. 1741 (1974), argues that 
t may ndeed recover thi promt defendar rrisacte \ i 
! t of their trading in Frigitemp stock on \“ wsis of 
contidential and inside mation. Their argument is a 
POLLON\ The Diamond ease provide that per-ons who a 
lure nonpubl nformation by virtue of their fiduciary 
relationship with the corporation, ¢.d officers and directe . 
must, if they exploit that information for personal prof 
disgorge those profits to the corporation, even if that con 
poration has itself suffered no = specifie damages Thi 


Schein case extends the holding of the Diamond case, pro 
viding that third parties who are not directors and of . +rs 
ion mav be similarly held liable Although 


the defendants in the instant ease were neither officers nor 


lireetors of Frigi 


emp, they entered into a ‘special rela 
tionship’? with Frigitemp upon receiving nonpublie infor 
mation in connection with The Debenture Purchase. Cons 
quently, defendants may be held liable to Frigitemp for 
profits made even though they are not fiduciaries in the 


sense 


‘ f (ih , bas no applica ty ft | il i 
oO Ci , When read together, Inere ) i thik ) 
o nre not officers or directors of a corporation mia 
ela ible to the Oo oration Tor prot reteu I \ 
“CO-VE irers’’ of a haduciary of the co i ! ( ray 
\ 1 | hducial na ‘‘common enter} to 1 l 
ait u corporate mto mation. wv.€d e) pi 
17S F.2d at »8 Sinee defendants are not alleged to | 
iciaries of Frigitemp and since the ire not alleged f 
ave act { nm concert | a hu i ol rig ! 
eory of ilit et forth in Diamond and Scheu 
not permit Frigitemp to recover a t d tial 
mii have mack Conseqne! thi ‘ egatllo bor 
f hasis of Cla +1 fail t i claim upon which 
relief may be granted 
Claim #2 
‘1 rite 1}? ‘ Or 1 { ill preaieat i hit Mm) t ) 
‘ 1 of the federal security laws Defendant ngs 
lis! i} on the ground wat Frigitemp was not a pu 
aser O1 aver. irities during Mareh 1969 throu 
\I br wn the Fund re allegedly put ising 
larvwe quantith of Frigitemp commer! ( mm ft 0 
ivket 1} (court ot the opinion thal teTendal "argu 
mie! heh merit 
I) ritemp ecannot recover unael lila ol 1 Secu 
{ Act of 1966 eno tact ive a red to ! rt tl 


tUZ S.D.N.¥ LYil) (0) uO) Bai { lru ( 
S Cily Gurfin 292 I’. Su; (U9, 711-12 
S.D.N.Y¥. 1968). 

N may I'rig rp su inde LO() of Nel 
luxchange Act of 1954 as a er ot secu l) ‘ 

l bree li Sy ‘ China Cor] ‘pr sli FZ 
it 96C-70. The Supreme Court decision in Superimtes ; 
l) rance Vew York v. Bankers 1 & ( 

104 U.S. ¢ 1971). do not, as Frigitemp arg ( I al 

it requir el Hlaberman v. Murel n, 408 kid 13500 
1311 n.5 (2d Cir. 1972); GaF v. Milstein, 403 | 709 
721, (2d Cir. 1971) rt, denied, 406 U.S. 910 (1972 

( ( rig lp ond ela for 1 f i 
i e isn 1 pursuant to LR. Civ. P. 12(b) (6) 

(CLAIM 33 

rh laim, arising out of The Debenture Purchia 
insactio hary violation of the tedera i! ‘ 
law Defenda urge dismissal of this claim on the 
round it the four individual plaintiff have ho anal 
to ] ind state no tact from which it could ! ‘ 
hat defendant any duty of disclosure 

The clain iat defendants violated l7(a) of the 
Securities Act of 1933 cannot stand since plaintiffs’ con 
tribution can in no way be construed as a purchase fe 

{ 1 U.S. T7b(8). However, the failure to allew 
in exchange o” shares for value does not nec irily pre 
clude plaintiffs from suing under § 10()) of the Seeu 
Exchange Act of 1934 15 U.S. T8e(18) and (14 
International Controls Corp. v. Vesco, 490 1 1 1334, 134 
16 (2d Cir. 1974), cert. denied, 42 U.S.L.W. 3666 (U.S., 


‘ial information allegedly not « 


clos vill be barred from recovery under that section. 
See, e.g., Johnson v. iggs, 442 F.2d $03, 806 (Sth Cir. 
1971): Hafner V. Fore st Laboratories, Inc.. 345 2d i YP 
The number of shares which The Funds 
d acquired by August 29, 1969, the date on which The 
Debenture Purchase was consummated, was a matter 


As defendants correctly point out, such 


nformation could have been ascertained from Frigitemp’s 


ock ledger book. However, information regarding th 
number ot Krigitemp shares which The Funds intended 


fter August 29, 1969 was no a matter of public 


It is also alleged that defendants failed to disclose the 
wceountin effeet of the contribution Plaintitfs now eon 
eede that the accounting aspects are matters which the) 

ould have understood, They argue, however, that defend 
\ rould have disclosed the fact that The Funds would 
have wen the principal beneficiaries of the contribution 
Just as it would be diffieult to argue that plaintiffs eould 
have ase ertained The Funds’ future purchasing intentions, 


‘"t 


it would be equally as diffieult to argue that the plaintiffs 
could have ascertained this second fact. 
that as of August 29, 1969, defendants 


all of the 


Assuming then, 
knew that The Funds would purchase nears 


Mrigitemp common stock av ailable to the yublie, tliat they 
J | b 


intended that the contribution of 100,000 shares would pri 


marily benefit them, aud that all of this information was 


material, the question remains as to whether such facts, if 


i - 
>. ee 
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Decision oft thre United States Dist) att art 


established, would permit recovery under ¢10(b) of th 
Sceurities Exchange A¢ of 1954. The Court believes the 
answer to be ln the neeative 

In support of their position that such facts state a claim 
nndet LO(b) and Rule 10 ), wlall {fs merely tate that 
) ) vho have ibstantial positions im a ¢orporatiol 
seeurit s have in alhrma e cut to disclos rial i] 
nformation [of the sort allegedly not disclosed here] to 


. i 
the legal principle is not quite so broad As stated n 
3 irities and Exchange ¢ Midi | l (rit Sul phio 
Co., 401 F.2d 833, 848 (2d Cir. 1968) (en bane), cert. d 
nied, 394 U.S. 976 (1969), 
‘(t]he essence of the Rul 10b-5 that anyone 
e corporation has ‘access, directly or imdirectly, ¢ 
whori lon fej ded i lal } ) for co) 
rate (Y} f ind not lor thre rsonul b efit of 
Hot take advantage ol wh information 
unaValia e to thot thi ol hi 
the investing public Matter of Cady 


Roberts & Co., 40 SEC 907, 912 (1961). Insiders, as 


d rectors OF management officers re, of urse, hy 


o it in order to protec 


choo es not 


he 
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Decisi I OF }; l ted State S District Court 


Ol recommending 
inside intormati 


supplied ). 


Thus, one 
Rule LOb-5 


4 aes, ay 
fellow stockholde is tha 


corporate mside information 


‘d that information 
r¢ information * and indeed, 


} 


rodly withheld eould not be Con ue ‘ eorporate 


information. Consequently, 


were to establish and the 


teriality of the nondiselosi not recover 


10(b) and Itule 10b-5. 


Cuiaim 34 


Nondiselosure is not actionable under the common law 
of fraud and deceit unless there is a duty to speak. That 
duty may arise when plaintiff and defendant are in a 


confidential, fiduciary relationship, when defendant has 


ie. that plaintiff is acting upon a mistaken belief 
sorts to misrepre 


not fas to 
a material fact, or when defendant 1 
‘y artifice aimed at preventing di 


sentation or some other 
closure of the facts See, e.q., Amend v. Hurley, 293 N.Y. 


596, 59 N.E.2d 416 (1944); Wood v. Amory, 105 N.Y. 


981-82, 11 N.E. 636, 63 (1887); Warrei Bros. Co. 
“ate Thruway Auth., 34 Ap Div. 2d 97, 
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Un ted States District Court 


99, 309 N.Y.S.2d 430, 


rro, 31 App. Div. 2d 
Dep't ) : ed. 93 


N.E.2d 632 (1969); Dash v. - 
1074, 74 N:¥.8S.2d 881, 883 (2 


ee nondiselosure of 


support of this el: 


tate a Clalm. 


CONCLUSION 


‘fendants’ motion 


l 


complaint is hereby 


New York, New York 


Di Ce mie r ay 1974 


Cuarues H. Tenney 
U.S.D.J 


198a 
if the United States District Court 


FOOTNOTES 


also moved to strike the complaint pursuant 
to dismiss the complaint pursuant to Fed. R 
P. 9(b), or in the alternative, to transter the action to the 
nited States District Court for the District ot Colorado, Defendants 
Financial Programs, Inc., Butler and Anton have also moved to quash 
a notice of deposition and have asked for protective orders Finally, 
defendants Anton and Butler have moved for an order dismissing the 
complaint as to them pursuant to Fed. R. Civ. P. 12(b)(2). Since 
this Court finds that all four claims set forth in the complaint should 
be dismissed pursuant to Fed. R. Civ P. 12(b)(6), there is no need 
to decide the other motions now pending 


r jurisdiction of this action Is predicated upon 28 
1332 


32. $27 of the Securities Exchange Act of 
_and § 22 of the Securities Act of 1933, 15 


The only case which plaintiffs cite in su sport of this broadly- 
; : PI ; ; 

proposition 1s Chasins V. Smith, Barney & Co., 438 F.2d 

(2d Cir. 1970), a case which held that a broker-dealer which 


market-maker” In certain securities, Rule 17a-9 (f)(1), 17 
R 240.17 


17a-9(£) (1), was liable under § 10(b) to a customer 
to which it failed to disclose that fact while recommending that the 
customer purchase the securities. That case does not have any ap- 


plicability to the instant case 


‘In this connection, it might be noted that, although defendants 
are accused by Frigitemp of having traded in I rigitemp securities on 
the basis of “material, confidential and ‘inside’ information concern- 
ing the business and affairs of Frigitemp”, (Complaint © 17), de- 
fendants are merely charged here with a failure to disclose “material 
information” (Complaint € 21). 
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Judgment Dismissing the Complaint 


UNITED STATES DISTRICT COURT 
SoutHEerRN District or New York 


1335 (CHT) 


, Geratp Ler, Geraup Ross, 
MAN and Leon GuTTMAN 
Plaintiffs, 


—against— 


Dynamics Funp, Inc., 


VENTURE FunpD, - 
ProcraMs, Inc., Ropert E. Anton 
M. Burier 
Defendants. 


eS | ee —— 


Defendants having moved for an order dismissing the 
complaint pursuant to Rule 12(b)(6), of the Federal Rules 

1 Procedure, and the said motion having come on 
to be heard before the Honorable Charles H. Tenney, 
United States District Judge, and the Court thereafter on 
December 6, 1974, having handed down its memorandum 
opinion granting the said motion, it is, 

OrpereD, ApsupcEp and Decreep: That defendants 
Financial Dynamies Fund, Inc., Financial Industrial Fund, 
Inc., Financial Ventvre Fund, Ine., Financial Programs, 
Inc., Robert EK. Anton and John M. Butler, have judgment 
against plaintiffs Frigitemp Corp., Gerald Lee, Gerald 
Ross, Henry Gutman and Leon Guttman, dismissing all 


four (4) claims of the complaint. 


Raymond F. Burghardt 
Raymonp F. Burcuarpt 
Clerk 
Dated: New York, N.Y. 
December 12, 1974 
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Plaintiffs’ Notice of Appeal to the United States 
Court of Appeals 


UNITED STATES DISTRICT Ct IURT 
SourtHERN District or New York 


74 Civ. 1335 (CHT) 


GeraLtp Ross, 
Gutman and Leon GutTMan, 
Plaintiffs, 


against 


‘xp, Inc., Frvancran [xpustrial 
Venture Funp, Inc., PInanctal 
_Roserr BE. Anton and Joun M. But.er, 


Defendants. 


Sirs: 


Pirase Take Notice that plaintiffs do hereby appeal to 
the United States Court of Appeals, Second Cireuit from an 
order of Judge Charles H. Tenney dated December 5, 1974 
and a judgment entered thereon in the office of the Clerk 
of this Court on or about December 12, 1974 granting 
defendants’ motion to dismiss the complaint for failure to 


state a claim for which relief can be grante d and plaintiffs 


| 201a 


appeal from each and every part of said order and judg- 


ment as well as the whole thereof, 
Dated: December 31, 1974 


BuacKMAN LEFRAK Myerson & FELD 
By s/ Luoyp D. FrEtp 
A Member of the Firm 
Attorneys for Plaintiffs 
424 Madison Avenue 
New York, New York 10017 
(212) 421-7633 
To: 
Butowsky, ScHWENKE & DeEvINE 
Attorneys for Defendants 
Financial Dynamics Fund, Inc., 
Financial Industrial bund, Inc., 
Financial Venture Fund, Inc. 
230 Park Avenue 
New York, New York 10017 


(212) 725-5360 


SkappEN, Arps, SuateE, Meacuer & FLom 
Attorneys for Defendants 

Financial Programs, Inc., 

Robert Anton and John M. Butler 
919 Third Avenue 


New York, New York 10022 


t 


y ‘ i< 


BUTOWSKY, SCUWERKE & DEVINE 


Mi 


